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Public consultation on a multilateral reform of investment dispute resolution
Fields marked with * are mandatory.
Purpose
This public consultation aims to gather views relating to the European Union's policy on possible options for multilateral reform of investment dispute
resolution, including the possible establishment of a permanent Multilateral Investment Court. It builds on the Inception Impact Assessment (IIA)
published by the European Commission on 1 August 2016. [1] (http://ec.europa.eu/smartregulation/roadmaps/docs/2016_trade_024_court_on_investment_en.pdf) The present questionnaire should be read in light of the IIA.
The results of this public consultation will feed into the Impact Assessment that the Commission services are currently preparing concerning options to
engage in multilateral reform of the international investment dispute resolution system.
Context of the present consultation
The past years have seen a signiﬁcant debate in the EU and the rest of the world on the limitations of the system of investment dispute resolution
(Investor-to-State Dispute Settlement - ISDS) included in many bilateral investment treaties and Free Trade Agreements (FTAs) in terms of legitimacy,
neutrality, transparency, consistency and costs. Many countries are currently engaged in reﬂections on their approach to investment protection and
investment dispute settlement in FTAs and investment treaties.
At EU level, following the 2014 public consultation on the EU's approach to investment protection and investment dispute settlement in the
Transatlantic Trade and Investment Partnership (TTIP), [2] (http://trade.ec.europa.eu/consultations/index.cfm?consul_id=179) the EU agreed on a
reformed bilateral approach on investment dispute settlement to be included in all relevant EU agreements, whereby each trade and investment
agreement is to include a fully transparent and institutionalised system for adjudicating investment disputes. The main feature of this new system – the
Investment Court System (ICS) – is the establishment of a Tribunal of First Instance and an Appeal Tribunal with permanent judges and members to be
appointed by the EU and its respective FTA/investment partner. So far the ICS has been included in two FTAs already negotiated by the EU (the
Comprehensive Economic and Trade Agreement (CETA) with Canada and the FTA with Viet Nam) and is part of ongoing EU negotiations with third
countries.
In parallel, discussions on multilaterally reforming the investment dispute settlement system have also taken place in the EU. The concept was raised
by stakeholders in the 2014 public consultation, where it was pointed to as the preferable approach; and has been largely supported by EU Member
States and the European Parliament. [3] (http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-20150252+0+DOC+PDF+V0//EN) In its Concept Paper of 5 May 2015 [4] (http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF), the
European Commission also indicated that, in parallel to the reform process undertaken in bilateral EU negotiations, work should be started on the
establishment of a multilateral system for the resolution of international investment disputes. In the same vein, the Trade for All communication of 2015
[5] (http://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf) sets as an objective to engage with partners to build consensus for a fullyﬂedged, permanent Multilateral Investment Court in order to develop a coherent, uniﬁed and eﬀective policy on investment dispute resolution.
The idea of a multilateral reform to address the shortcomings of the current ISDS system has also gained momentum in a number of third countries
and been discussed in international organisations specialised in investment policy (UNCTAD, the OECD, UNCITRAL and the World Bank are all active
in this ﬁeld). While it is clear that full substantial consistency is not within reach until a single set of multilateral substantive investment rules (i.e.
investment protection standards) comes into existence, this is not considered a realistic option at the moment. However, in view of the "spaghetti
bowl" of 3200 investment agreements globally in place, the establishment of a multilaterally agreed system for investment dispute resolution could
already confer a signiﬁcant degree of predictability and coherence.
A number of concrete proposals for such multilateral reform have emerged in recent years. These proposals, which are brieﬂy outlined in the Inception
Impact Assessment (IIA), would allow addressing to various degrees and through diﬀerent angles the shortcomings identiﬁed in the current system of
investment dispute settlement.
It is to be noted that this initiative covers investment dispute resolution in trade agreements with third countries. Intra-EU investment treaties and
disputes arising between EU Member States are outside the scope of this initiative. In this sense, the Commission considers that intra-EU investment
treaties are incompatible with EU law and continues its infringement proceedings against Member States who have such treaties in force between
them. [6] (http://europa.eu/rapid/press-release_MEMO-16-3125_en.htm) Therefore, this initiative does not concern intra-EU application of the Energy
Charter Treaty (ECT).
For more information or additional questions please contact:
TRADE-F2-MULTILAT-INVEST-DS@ec.europa.eu
Please submit your replies by 15 March 2017.
Relevant documents:
Inception Impact Assessment (http://ec.europa.eu/smart-regulation/roadmaps/docs/2016_trade_024_court_on_investment_en.pdf)
2014 public consultation on the EU's approach to investment protection and investment dispute settlement in the TTIP
(http://trade.ec.europa.eu/consultations/index.cfm?consul_id=179)
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Concept Paper of 5 May 2015 (http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF)
Trade for all Communication of 14 October 2015 (http://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf)

Public consultation on a multilateral reform of investment dispute resolution

PART 1
I. TRANSPARENCY AND CONFIDENTIALITY
Received contributions may be published on the Commission's website, with the identity of the contributor. Please state your preference with regard to
the publication of your contribution.
Please note that regardless of the option chosen, your contribution may be subject to a request for access to documents under Regulation (EC) No
1049/2001 on public access to European Parliament, Council and Commission documents. In such cases, the request will be assessed against the
conditions set out in the Regulation and in accordance with applicable data protection rules.

* Please, indicate your preference:
My contribution may be published under the name indicated; I declare that none of it is subject to copyright restrictions that prevent publication
My contribution may be published but should be kept anonymous; I declare that none of it is subject to copyright restrictions that prevent
publication
I do not agree that my contribution will be published at all. Please note that, unless respondents provide a substantial justiﬁcation for their
opposition to the publication of their contribution, contributions are published anonymously on the dedicated website.
II. About you

*1. You are welcome to answer the questionnaire in any of the 24 ofﬁcial languages of the EU. Please indicate in which language you are replying.
Bulgarian
Croatian
Czech
Danish
Dutch
English
Estonian
Finnish
French
German
Greek
Hungarian
Irish
Italian
Latvian
Lithuanian
Maltese
Polish
Portuguese
Romanian
Slovak
Slovenian
Spanish
Swedish

*2. You are replying:
as an individual in your personal capacity. Please go to question 3. After question 7, please go directly to question 27.
in your professional capacity or on behalf of an organisation. Please go directly to question 8.
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*8. Respondent's ﬁrst name:
Brooke

*9. Respondent's last name:
Guven

*10. Respondent's professional email address:
brooke.guven@law.columbia.edu

*11. Name of the organisation:
Columbia Center on Sustainable Investment

*12. Postal address of the organisation:
Jerome Greene Hall, 435 W. 116th Street, New York, New York, USA 10027

*13. Type of organisation:
Please select the answer option that ﬁts best.
Investor (private enterprise or individual)
Arbitrator
Professional consultancy or self-employed consultant
Legal practitioner
Trade, business or employers' professional association
Trade union, non-governmental organisation, platform or network
Research and academia
Churches and religious communities
Regional or local authority (public or mixed)
International or national public authority
Other

* 15. Please indicate your organisation's main area/sector of activities/interest:
[Max 100 characters]
CCSI is an applied research center and forum dedicated to the study, practice and discussion of sustainable interna
tional investment and dispute resolution

18. Have you or has your organisation ever been directly involved in an international investment dispute?
Yes
No. Please go directly to question 21.

* 19. If you answered "yes" to question 18, please indicate in what capacity you were involved or affected. Note: the point of this question is to
differentiate between users and non-users of international investment dispute resolution.
As an investor bringing a claim (a claimant)
As a defendant state (a state being challenged)
As a state intervening in the procedure
As a mediator/conciliator
As an arbitrator
As legal counsel providing legal advice to one of disputing parties
As an expert providing expertise
As part of the arbitration centre administering the dispute
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As a third party providing an amicus curiae submission in a dispute
Other

* 23. Is your organisation included in the Transparency Register?
If your organisation is not registered, we invite you to register here (https://ec.europa.eu/transparencyregister/public/ri/registering.do?locale=en),
although it is not compulsory to be registered to reply to this consultation. Why a transparency register?
(http://ec.europa.eu/transparencyregister/public/staticPage/displayStaticPage.do?locale=en&reference=WHY_TRANSPARENCY_REGISTER)
Yes
No
Not applicable

*25. Country of organisation's headquarters
Austria
Belgium
Bulgaria
Croatia
Cyprus
Czech
Republic
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland
Italy
Latvia
Lithuania
Luxembourg
Malta
Netherlands
Poland
Portugal
Romania
Slovak Republic
Slovenia
Spain
Sweden
United Kingdom
Other
26. If "other", please specify:
Text of 1 to 100 characters will be accepted
United States

PART II
Desirability of a multilateral reform of the investment dispute settlement system
A number of systemic shortcomings have been identiﬁed in the area of ISDS in recent years that would need to be addressed in order to ensure that
the investment dispute resolution system works in a transparent, accountable, eﬀective and impartial manner at global level.
These horizontal issues include greater legal certainty, consistency in the settlement of investment disputes, legal correctness through the possibility of
an appeal, full impartiality in the decisions, legal predictability for users of the system and improved accessibility for Small and Medium Sized
Enterprises (SMEs).
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The current EU policy is to include in each EU trade and investment agreement an institutionalised procedural framework for resolving investment
related disputes (the Investment Court System - ICS). It addresses to a signiﬁcant degree important shortcomings identiﬁed with the ISDS system,
notably as regards ensuring accountability, impartiality and legal correctness of the dispute settlement process that will apply in the EU's agreements
with third countries.
Nevertheless, there are certain limits to what can be achieved through reforms at bilateral level as regards consistency, eﬃciency and costs. This was
also highlighted by stakeholders in the 2014 public consultation who argued that the many concerns expressed in the EU and other parts of the world
on the accountability, legitimacy and independence of the investment dispute settlement system would be more eﬀectively addressed through
multilateral reforms than through bilateral reforms (as initiated through the ICS approach).
27. The inclusion of an ICS in all relevant EU agreements has raised questions relating to the long-term efﬁciency of managing multiple bilateral dispute
settlement instances in EU trade and investment agreements. There is also a cost aspect for the EU due to the ﬁxed annual costs generated by each
ICS (for each ICS approximately EUR 0.5 million/year on account of the remuneration of the permanent tribunal members and members of the appeal
tribunal).
To what extent do you consider that seeking to include an ICS in each EU agreement may be less optimal for the EU from the point of view
of complexity and cost?

0

1

2

3

4

I don't
know / I
don't have
an opinion

5

From 0 (not problematic) to 5 (very problematic)

28. The EU's reformed approach for investment dispute settlement can naturally only apply to future EU agreements. It leaves open the issue of what to
do with the many existing investment treaties in force worldwide (3320 in force, as of November 2016 according to UNCTAD ﬁgures[1]
(http://investmentpolicyhub.unctad.org/Upload/Documents/IPM_16.pdf?
utm_source=World+Investment+Network+%28WIN%29&utm_campaign=89afa33972EMAIL_CAMPAIGN_2016_11_02&utm_medium=email&utm_term=0_646aa30cd0-89afa33972-70047181)), a very high number of which contain
traditional ISDS provisions and could give rise to disputes using those dispute settlement provisions. Treaties between EU Member States and third
countries alone account for around half of these existing treaties (1400 bilateral investment treaties (BITs) with third countries). The EU itself is party to
the Energy Charter Treaty (ECT). It is not conceivable that such a high number of investment treaties could be renegotiated to allow to make changes
to the ISDS provisions.
At EU level, this raises a particular issue, as there would be two sets of investment dispute resolution rules applicable in the EU and Member States'
investment relations with third countries depending on which treaty is at issue: (i) ISDS provisions would apply if a dispute is brought by an investor
under one of the existing Member State BITs or the ECT; (ii) ICS would apply if a dispute is brought by an investor under an EU level trade and
investment agreement with a third country.

In your view how important is it that the same procedural rules for investment dispute settlement apply in EU Member States' existing BITs
with third countries and in EU level trade and investment agreements with third countries?

0

1

2

3

4

I don't
know / I
don't have
an opinion

5

From 0 (not important) to 5 (very important)

29. If you consider it important to have the same procedural rules apply, please indicate why:

From 0 (not important) to 5 (very important)

0

1

2

3

4

5

I don't
know / I
don't have
an opinion

Increases legal certainty for investors and states in the EU and in third
countries
Provides uniformity to the applicable dispute settlement rules
Improves investment climate in the EU and in third countries
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It is important for the EU's credibility that reform of ISDS also applies
at the level of EU Member States' BITs

Other reasons why it is important to have the same procedural rules apply. Please specify.
Text of 1 to 500 characters will be accepted

Possible features of a new multilateral system for investment dispute resolution
30. The speciﬁc features below are some of the most important elements at the basis of the EU's bilateral ICSs to be included in the EU's
trade and investment agreements with third countries. If a multilateral reform were to be started to what extent do you consider that these
elements should also be reﬂected?

From 0 (should not be included) to 5 (should certainly be included)

0

1

2

3

4

5

I don't
know / I
don't have
an opinion

Permanent dispute resolution structure (i.e. not disbanded after
issuing a ruling)
Appeal instance to correct errors of law and manifest errors of fact
Full-time adjudicators
Fixed remuneration for adjudicators
High qualiﬁcation criteria for selecting adjudicators
Random allocation of cases
Transparency /
full documentation disclosure requirements
High ethics standards
Safeguards for independence (e.g. random allocation, tenure, etc)

31. Can you identify other possible features that you believe should be included in a new multilateral system?
Text of 1 to 500 characters will be accepted
Any international mechanism should be include a reconsideration of substantive legal protections and domestic exhau
stion requirements. If any international mechanism were to be adopted it should ensure actual access to justice (be
yond amicus) to a range of actors affected by investments, including individuals, communities and civil society rep
resentatives. It should not bypass domestic legal systems to provide privileged access to only foreign investors an
d investments.

32. An important criticism commonly made of the current investment dispute settlement system is that developing or transition economies do not always
have the resources and legal expertise to defend themselves effectively and adequately against claims made by investors.
Do you think that discussions on a new multilateral system for investment dispute resolution should include special assistance to
developing countries?

0

1

2

3

4

5

I don't
know / I
don't have
an opinion

From 0 (should not be addressed) to 5 (should
certainly be addressed)

33. If the issue of special assistance for developing countries should be addressed, do you consider that centres that provide assistance to
developing countries (such as the Advisory Centre on WTO Law - ACWL) which provide legal service and support in WTO dispute
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settlement proceedings, provide a useful model in this regard?

0

1

2

3

4

5

I don't
know / I
don't have
an opinion

From 0 (not a useful model) to 5 (certainly a
very useful model)

34. Please provide any additional comments that you may wish to add on how to take account of the special needs of developing countries
within a multilateral reform of investment dispute settlement.
Text of 1 to 500 characters will be accepted
As long as dispute settlement is confined to a system in which only investors bring claims, any assistance to devel
oping countries will always be for their legal defense. This differs from the WTO, where developing countries benef
it from ACWL assistance to exercise their right to bring claims as well. Given the current, problematic, substantiv
e norms on investment, providing for legal assistance indirectly subsidizes a system that can only be used against
developing countries.

35. Similarly, critics of the system have consistently argued that it is difﬁcult for SMEs to access the investment dispute settlement system considering
the associated costs (although these are largely made up of legal costs) and perceived complexity.
In the context of a multilateral reform, do you believe that there should be special provisions for SMEs?
Yes
No
I don't know / I don't have an opinion
37. Please provide any additional comments that you may wish to add on how to take account of the special needs of SMEs within a
multilateral reform of investment dispute settlement.
Text of 1 to 500 characters will be accepted

38. In your view, should a multilateral dispute settlement mechanism be limited to investment treaties only?
Yes
No
I don't know / I don't have an opinion
39. If not, please identify what other issues relating to investment could be covered by a permanent multilateral dispute settlement mechanism.
Text of 1 to 500 characters will be accepted
Any mechanism must ensure access to information, participation and justice to all parties whose rights are or may b
e impacted by an investment dispute by providing standing for all affected stakeholders (e.g. investors, states, in
dividuals, communities and civil society representatives and groups from both home and host state) under domestic a
nd international law. Rights that are impacted may arise from obligations outside of investment law and must be con
sidered, respected and given effect.

40. In most international judicial systems, the enforcement of the ruling or award is a crucial element for the effectiveness of the system in question. The
same applies to investment dispute resolution. Under the current system of ad hoc ISDS arbitration there are a number of ways to enforce arbitral
awards. For instance, the rules that apply to dispute settlement under the International Centre for Settlement of Investment Disputes (ICSID)
Convention ensure that the enforcement of pecuniary awards is obligatory in the domestic courts of every state party to the ICSID Convention.
Consequently, domestic courts cannot refuse the enforcement of an ICSID award and their power is limited to verifying that the award is authentic. 159
countries signatory to the ICSID Convention (https://icsid.worldbank.org/apps/ICSIDWEB/icsiddocs/Documents/ICSID Convention English.pdf) have
subscribed to this system, which ensures an effective enforcement system. Other awards can be enforced via the United Nations New York
Convention on the Enforcement of Arbitral Awards (http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/New-York-Convention-E.pdf).
Do you consider that in the context of discussions on a multilateral reform (which would include an appeal mechanism) a mechanism
comparable to ICSID for the enforcement of decisions (i.e. that enforcement is not subject to domestic review) should be sought?
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0

1

2

3

4

I don't
know / I
don't have
an opinion

5

From 0 (no, this is not needed) to 5 (yes, this is
certainly needed)

41. Please provide any additional comments that you may wish to add on the enforcement of awards.
Text of 1 to 500 characters will be accepted

Options for a reform at multilateral level
A permanent Multilateral Investment Court
The idea of establishing a permanent Multilateral Investment Court comprised of both a First Instance and an Appeal Tribunal (henceforth "single
Multilateral Investment Court") has emerged. This single Multilateral Investment Court would be permanent and open to all countries interested to join.
The adjudicators of both the First Instance and the Appeal Instance would be appointed for ﬁxed terms and would be required to have comparable
qualiﬁcations to members of other international tribunals. They would also be subject to the highest ethical standards.
42. A crucial aspect would be that such a single Multilateral Investment Court could potentially adjudicate disputes arising not just under future
investment treaties but also under existing international investment treaties. This could for instance be achieved through a system of opt-ins where
countries agree in the Treaty/Legal Instrument establishing the single Multilateral Investment Court to subject their investment treaties to the
jurisdiction of the Court (a model could be the United Nations Mauritius Convention on Transparency for Investor-State Dispute Settlement
(https://www.uncitral.org/pdf/english/texts/arbitration/transparency-convention/Transparency-Convention-e.pdf)). The single Multilateral Investment
Court would thus in effect supersede ISDS provisions included in investment treaties of EU Member States with third countries or in investment treaties
in force between third countries. It would also replace the ICS that would have been included in EU level agreements with third countries.
Do you share the view that such a single Multilateral Investment Court should also be competent to adjudicate disputes arising under
existing investment treaties, including EU Member State BITs with third countries, EU level trade and investment agreements and
investment treaties in force between third countries?

0

1

2

3

4

I don't
know / I
don't have
an opinion

5

From 0 (not important) to 5 (very important)

43. A number of potential positive effects have been identiﬁed which could result from centralising international investment dispute settlement in a single
Multilateral Investment Court.
Please indicate to what extent you agree that centralisation could contribute to the following:

From 0 (not likely) to 5 (very likely)

0

1

2

3

4

5

I don't
know / I
don't have
an opinion

More predictability in investment dispute resolution
Higher degree of legitimacy for this type of dispute settlement
Increased consistency of case law and legal correctness through the
permanent appeal tribunal
Higher level of eﬃciency in the adjudication procedure (more
eﬃcient adjudication)
Lower costs for users (assuming some or all procedural costs would
be borne by the states Party to the agreement)

Other contributions which could be achieved by centralisation. Please specify
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Text of 1 to 500 characters will be accepted
Centralization itself does not necessarily lead to an improved system when the underlying substantive law is itself
problematic. Further, centralization of investment dispute resolution is likely to lead to less regulatory space f
or host countries.

A permanent Multilateral Appeal Tribunal
44. Another option that has emerged is the establishment of a permanent Multilateral Appeal Tribunal, i.e. without changing the existing ﬁrst instance
tribunals. Thus a Multilateral Appeal Tribunal would be limited to deal with ISDS awards appealed on the grounds of errors of law and manifest errors
of fact, which the current ISDS system does not allow for. This would address the issue of ensuring legal correctness and assist with consistency of
case law.
The Multilateral Appeal Tribunal would rule on ISDS awards rendered under the ad hoc ISDS tribunals established under existing investment treaties
(e.g. EU Member States' BITs) and under investment treaties in force between third countries. Such a Multilateral Appeal Tribunal would also replace
the Appeal Tribunals included in the EU’s ICSs in EU trade and investment agreements with third countries.

Do you agree that the creation of a permanent Multilateral Appeal Tribunal would already be an important tool to improve legal correctness in
investment dispute resolution as argued above?

0

1

2

3

4

I don't
know / I
don't have
an opinion

5

From 0 (completely disagree) to 5 (completely
agree)

45. Do you consider that establishing a Multilateral Appeal Tribunal (i.e. without a multilateral tribunal at the level of the ﬁrst instance) would
be sufﬁcient to satisfactorily reform the current investment dispute settlement system?

0

1

2

3

4

I don't
know / I
don't have
an opinion

5

From 0 (completely disagree) to 5 (completely
agree)

Design, composition and features of a single Multilateral Investment Court or a Multilateral Appeal Tribunal
Common to the proposal for a single Multilateral Investment Court and for a Multilateral Appeal Tribunal are questions on overall design and size. It
would for instance be necessary to provide for mechanisms allowing the body established to adjust to a growing membership.
46. Do you consider that it is important to ensure that each country party to the agreement establishing the single Multilateral Investment
Court or Multilateral Appeal Tribunal should have the possibility to appoint one or more adjudicators?

0

1

2

3

4

5

I don't
know / I
don't have
an opinion

From 0 (not important) to 5 (very important)

47. Do you consider it important that the number of adjudicators should be tailored to the likely number of cases and not linked to the
number of countries signatory to the agreement?

0

1

2
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From 0 (not important) to 5 (very important)

48. Do you have any further comments on the manner in which adjudicators should be selected?
Text of 1 to 500 characters will be accepted

49. Also common to both proposals whether to establish a single Multilateral Investment Court or a Multilateral Appeal Tribunal, are considerations on
the qualiﬁcations required to be a permanent adjudicator.
In the EU's Investment Court System (ICS), there are a number of criteria that adjudicators must meet for being eligible, including being qualiﬁed to
hold judicial ofﬁce in their country or being recognised jurists, as required by the International Court of Justice (ICJ) or the European Court of Human
Rights (ECHR). Under the ICS, judges must also have expertise in public international law and previous experience in international investment law. It is
assumed that adjudicators would be able to call on experts for technical or scientiﬁc information.
Do you consider that these qualiﬁcations would also be appropriate for a permanent multilateral mechanism, whether a single Multilateral
Investment Court or a Multilateral Appeal Tribunal?

0

1

2

3

4

5

I don't
know / I
don't have
an opinion

From 0 (not appropriate) to 5 (fully appropriate)

50. Do you have any further comments on the qualiﬁcations of adjudicators under such a mechanism?
Text of 1 to 500 characters will be accepted
Adjudicators in the investment context should be diverse in gender, ethnicity, nationality and should represent dev
eloping, developed and transition economy countries. Expertise in all issues raised by a dispute in addition to inv
estment law (e.g. human rights, environment) should be prioritized.

51. An important consideration would be the remuneration and conditions of employment of these adjudicators. Judges in the International Court of
Justice (ICJ), the World Trade Organisation (WTO) Appellate Body or the Court of Justice of the EU (CJEU) receive a regular monthly salary which is
not linked to their workload.
Do you consider that adjudicators in a single Multilateral Investment Court or a Multilateral Appeal Tribunal should be remunerated in a
similar manner?

0

1

2

3

4

5

I don't
know / I
don't have
an opinion

From 0 (completely disagree) to 5 (completely
agree)

52. Under the EU’s ICS set out in EU level agreements, tribunal members must adhere to high standards of ethical conduct. In particular, they cannot
act as counsel in investment disputes (so-called "double hatting"). This is also a safeguard ensuring their impartiality. The legal text in EU agreements
establishing the ICS foresees the possibility that tribunal members become full-time and hence would, in principle, not be allowed to have external
activities.
Do you agree that adjudicators in a single Multilateral Investment Court or in a Multilateral Appeal Tribunal should be full-time with no
external activities?

0

1

2
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From 0 (completely disagree) to 5 (completely
agree)

53. In most international and domestic courts, including under the EU’s ICS, disputes are allocated on a random basis to divisions of adjudicators to
ensure impartiality and independence.
Do you agree that a similar approach should be followed for the distribution of cases in a potential multilateral investment mechanism,
whether a single Multilateral Investment Court or in a Multilateral Appeal Tribunal?

0

1

2

3

4

5

I don't
know / I
don't have
an opinion

From 0 (completely disagree) to 5 (completely
agree)

54. Another important consideration relates to the ﬁnancing of a single Multilateral Investment Court or a Multilateral Appeal Tribunal, including salaries
for adjudicators, staff and related administration expenses. For instance, under the EU's ICS, the Parties to the Agreement (i.e. the EU and the other
country signing the trade and investment agreement) share the ﬁxed operational costs of the ICS.
A repartition key, for instance based on the level of economic development, is often used to determine the contribution of states that are members of
international organisations.
In your view, would it be appropriate to employ a repartition key to determine the share of the contracting Parties in the operational costs?

0
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I don't
know / I
don't have
an opinion

From 0 (not appropriate) to 5 (fully appropriate)

55. In your view, should it also be considered that some of the operational costs could be funded in part by user fees (i.e. by investors and/or
states)?

0
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5

I don't
know / I
don't have
an opinion

From 0 (not appropriate) to 5 (fully appropriate)

Possible impacts
56. Do you consider that the establishment of a single Multilateral Investment Court or a Multilateral Appeal Tribunal could contribute in a
positive way to improving the global investment climate?

0
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5

I don't
know / I
don't have
an opinion

From 0 (no contribution at all) to 5 (very strong
contribution)

57. If yes, please indicate the speciﬁc reasons:
From 0 (no impact) to 5 (strong impact)
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0
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5

I don't
know / I
don't have
an opinion

Higher acceptability of investment dispute settlement
Higher consistency of case law
Uniﬁed dispute settlement system

If you consider there would be any other impacts, please specify and explain the link with the establishment of a single Multilateral Investment Court or a
Multilateral Appeal Tribunal.
Text of 1 to 500 characters will be accepted
There is no evidence that the conclusion of investment agreements or the dispute settlement mechanisms contained th
erein lead to increased investment of any kind, and considerable negative impacts, in the form of costs to third pa
rties and to public policy space has been demonstrated under the current system. The proposed court and/or appeal t
ribunal do not address these fundamental problems. Please see attached Position Paper.

58. The following preliminary economic impacts have been identiﬁed as resulting from the creation of a single Multilateral Investment Court or a
Multilateral Appeal Tribunal for the settlement of investment disputes.
Please indicate to which extent you share this assessment.

From 0 (disagree) to 5 (fully agree)

0
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4

5

I don't
know / I
don't have
an opinion

Reduced budgetary expenditure for the EU as a
result of phasing out multiple Investment Court
Systems (ICSs) in EU agreements in favour of a
single multilateral mechanism
Reduced costs for users (investors, states) from
having one single multilateral mechanism
because of increased predictability
Reduced costs because arbitrators' fees and
fees of arbitral institutions (in current ISDS
system) no longer necessary because
remuneration of permanent adjudicators and
court borne by Parties

If you consider there would be any other economic impacts, please specify and explain the link with the establishment of a single Multilateral Investment
Court or a Multilateral Appeal Tribunal.
Text of 1 to 500 characters will be accepted

59. No environmental impacts have been identiﬁed that would result from the creation of a single Multilateral Investment Court or a Multilateral Appeal
Tribunal.
Do you consider that there could be any environmental impacts?
Yes
No
No opinion
60. If you consider there would be any environmental impacts, please specify and explain the link with the establishment of a single Multilateral
Investment Court or a Multilateral Appeal Tribunal.
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Text of 1 to 500 characters will be accepted
Under the existing ISDS regime, investors have challenged states’ legitimate environmental laws and regulations and
measures to enforce them or protect the environment. In some cases arbitral tribunals have often ordered states to
compensate the investors, and/or states have withdrawn the challenged laws or measures in favor of less regulatio
n. Any dispute settlement system considering investment disputes must include reformed substantive law that duly re
spects environmental policy space.

61. No social impacts have been identiﬁed that would result from the creation of a single Multilateral Investment Court or a Multilateral Appeal Tribunal
since there would be no change to the substantive investment rules.
Do you consider that there could be any social impacts?
Yes
No
I don't know / I don't have an opinion
62. If yes, please specify the social impacts and explain how they are linked to the establishment of a single Multilateral Investment Court or a
Multilateral Appeal Tribunal.
Text of 1 to 500 characters will be accepted
Under the existing ISDS regime, investor–state disputes are often resolved without duly considering the social aspe
cts of the disputes or the social impacts of the investment, and without meaningful opportunities for citizens and
other actors impacted by the investments or the tribunals’ decisions to participate. Cementing this exclusionist s
ystem into a multilateral mechanism would perpetuate and entrench the same negative social impacts.

63. You may also upload a position paper to support the opinions expressed in this questionnaire.
CCSI_-_EU_Court_public_consultation_submission__15_Mar_17__-_FINAL.docx

GLOSSARY
ACWL Advisory Centre on WTO Law
BITs Bilateral Investment Treaties
CETA Comprehensive Economic and Trade Agreement
CJEU Court of Justice of the European Union
ECHR European Court of Human Rights
ECT Energy Charter Treaty
FDI Foreign Direct Investment
FTAs Free Trade Agreements
ICJ International Court of Justice
ICS Investment Court System
ICSID International Centre for Settlement of Investment Disputes
IIA Inception Impact Assessment
ISDS Investor-to-State Dispute Settlement
OECD Organisation for Economic Co-operation and Development
SMEs Small and Medium-sized Enterprises
TTIP Transatlantic Trade and Investment Partnership
UNCITRAL United Nations Commission on International Trade Law
UNCTAD United Nations Conference on Trade and Development
WTO World Trade Organisation

Contact
TRADE-F2-MULTILAT-INVEST-DS@ec.europa.eu
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