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THE CONSTITUTION TODAY Philip Bobbitt

Lessons of the
Iran-contra Affair

Are they being taught?

The issues I am going to talk about today
vary from the very straightforward to the
somewhat complicated. One thing ties
them together-my dismay at how little
the fundamental constitutional issues of
the Iran-contra affair seem to have been
brought to the surface, either by the hear-
ings, or by the commentary in the press,
or even by the schools that led us to this
affair in the first place.

I want to talk about three issues which
represent the failure of civics education
in this country. The three questions are:
1) what is wrong with pursuing secret pri-
vate funding for what are called special
operations-that is, covert action oper-
ations; 2) what is wrong with pursuing a
secret policy, such as our overtures to Iran;
and 3) doesn't the doctrine of plausible
denial to some extent require that the
president be shielded from being impli-
cated in covert operations?

On each of these issues Admiral Poin-
dexter and Lt. Colonel North were ad-
mirably forthcoming. I am inclined to
think this is because they sincerely saw
nothing wrong. And they didn't think that
any fair-minded, non-politically moti-
vated person would either.

Private Funding

Imagine you are the governor of a state
in a time of budget deficits or declining
revenues. You decide that you have to
trim the budget. Perhaps you might cut
back on less central activities first. Per-
haps the museum might not be fully
funded or the ballet. But you don't want

that activity to stop all together. So you
might organize with your friends and
supporters some kind of private support

for that activity. Maybe you could cut
back the government funding to half of
what it was and pick up the other half

from a charity ball, or some kind of foun-
dation contribution. If that works you can
continue the project, and you save the

taxpayers' money to boot.
What is the problem with this? What

is wrong with it when, instead of doing it

to save a museum, you are trying to save

the contras, or to save the lives of Amer-
icans who are held hostage overseas? The

answer lies with Article I of the Consti-
tution.

Article I is the trunk and torso of the
Constitution. We could do without the

Bill of Rights. I would hate to see that
happen, but it could be done. There is
nothing prohibited in the Bill of Rights

that isn't really prohibited by the system
of limited government that the una-
mended text puts in place. This is why
Madison initially opposed the Bill of

Rights, though he ultimately ended up
drafting it.

We could do without Article III. We
would still have courts. We might not have

federal courts, but we would have state
courts. They would be enforcing the Con-

stitution. They would have judicial re-
view.

We could even do without Article II.
We might not have a sole magistrate, a
single president, but we would have

something like the governors of the var-
ious states that created the Constitution.

What we couldn't do without is Article
I. You can see, as you flip through the

Constitution, where the most pages are.
And that is evident to any foreign visitor
who reads the Constitution for the first
time. Article I sets up the relationship
between the states and the federal gov-

ernment, and between the people and the
government at large. Within Article I, the

appropriations power is the beating heart

of that trunk and torso.

That is why if, like Justice Holmes, you
were to die and leave your estate to the

United States, the country could not ac-
cept that money without first having a

statute allowing it to do so. Because if you
could bypass the appropriations power

you would thereby bypass the electoral
legitimacy that comes up every two years,

when the people who are spending your
money have to come back and account
for it. And if you did that, then you would
have bypassed Article I altogether. No
gift-not even a foreign country's gift of
a trinket to the president-can be ac-

cepted. And no money can be spent for
any item, no matter how trivial, without

a statute. That is because the relationship
that Article I sets up is the most funda-
mental constitutional relationship we

have.
We are sometimes told that the framers

set up a system of a separation of powers,
relying, among others, on Montesquieu.
This is a deeply misleading portrait.

Montesquieu really did write about sep-

aration of powers, and that is not the sys-
tem we have. We have a linked system of

powers where none of the branches can
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Q & A: Iran-contra
These questions were directed to Pro-
fessor Bobbitt by a pane/after his speech
at the L F [eadershi Seminar in Fort
Worth in November of 1987. Panel
members included Harvey Prokop, San
Diego City Schools, Nancy Brown,
Mississippi State Dept. of Education;
and Howard Kaplan, ABA/YEFC

Q. In a recent article in Foreign Pol-
icy, Kenneth Sharp, in talking about
the Iran-contra affair, said that the af-
fair pointed to a deeper problem for
constitutional democracy. One source
of this problem was not merely bad
people or bad laws, but the chronic
tension between America's demo-
cratic domestic political system and
its non-democratic national security
system. You say that our system does
not permit secret policies, and you
distinguish between secret policies and
secret operations. Is there a tension
between a domestic system, which is
largely constitutional and operates in
a constitutional framework, and a na-
tional security system whose relation-
ship to that constitutional system is
much more problematic?

A. Well, it shouldn't be problem-
atic. Nobody has any authority in this
government-whether he is a sergeant
in Vietnam or a diplomat in Beirut-
unless that authority comes from law.
We aren't supporting banditry abroad
just because we've left the territorial
waters. There may be a tension be-
tween the demands of an interna-
tional security system and law. There
is also a tension between maintaining
your tax affairs and law. Zoning and
law creates a terrible tension between
how you use private property. Law is
fabricated just so it can maintain and
mediate these tensions.

act to make a lawful event without the
cooperation of the other.

This is a system that is not cynical, but
it certainly takes a skeptical view of hu-
man nature. It doesn't say that we are
perfectible, that we are going to get any
better than we were in the last part of the
18th century. And so it thinks that the
way to get our attention as citizens is to
make our representatives come back to

The American government has done
a rather good job over a long period
of time in creating laws, customs, con-
ventions, and legal cooperation by
which this tension is resolved. For ex-
ample, in the field of intelligence, most
persons in the CIA would say that
having their activities ratified protects
them rather than exposes them. There
is a complicated and interlocking sys-
tem of executive orders and statutes
that are workable and practical. If we
don't have law, then we don't deserve
our security.

Q. It is not unusual for presidents
throughout our history to operate se-
cret policies even though the direction
of those policies was rather well
known, as in the case of Roosevelt's
assistance to Britain before our en-
trance to World War II. Do we not in
the Iran part of the Iran-contra affair
have a situation where the govern-
ment is pursuing a secret policy which
has not had public. discussion, public
support, or even governmental advo-
cacy in any public forum? Isn't it al-
most as much of an about-face as
Ribbentrop and Molotov signing the
1939 pact between the Nazis and the
Soviet Union?

A. Yes. That is an excellent distinc-
tion to draw. The president's policy in
Central America was no secret. That
he was arranging for the contras to be
funded was not a secret. Ransoming
hostages was.

Let me give you an example of how
this plays out in law. I read the sent-
encing transcript of some arms mer-
chants who were convicted in the
southern district of New York and
given very stiff sentences. The tran-
script quotes the presiding judge, who
says, in effect, "How can you sell arms

us frequently for fresh legitimacy when
they have spent our money. It doesn't as-
sume that we are patriots. It doesn't think
that we are virtuous citizens. It assumes
that Americans are now what they have
always been-basically a non-political
people, interested in their families, their
homes, their businesses, their churches,
their local communities.
Now a system like that is completely

to Iran at a time when we have an
emnbargo onl this? YOU are the lowe st
scum of the earth. Capital punishment
is too good for you. The Secretary of
State has declared Iran to be a terror-
ist nation. We are organizing an em-
bargo all across Europe, and you are
going behind our backs."

They really put these guys away.
That happens when a secret policy is
being maintained at complete cross
purposes with the overt policy. I don't
think anybody dreamed that we were
ransoming hostages, and not just ran-
soming them with Iran, but ransom-
ing them wherever we could find a
kidnapper who was willing to deal.

Q. You seem to not recommend any
wholesale changes in the national se-
curity system. For instance, no Senate
approval or confirmation of the na-
tional security advisor. Is that a fair
assessment? Is there a need for spe-
cific changes in the institutional
mechanisms of our security system?

A. I think you are going to get some
changes, and that is a shame. We don't
need them. But when trust breaks
down among the actors, they try to
restrict their counterparts more closely
by regulation or by statute. So I am
afraid we probably will get some
changes in the War Powers Act. We
are probably going to get some changes
in the Intelligence Oversight Act,
which I am really sorry to see. I don't
think you will get a Confirmed na-
tional security adviser. Everybody re-
alizes that is a dumb idea. The
president will use whomever he wants
as his national security adviser. Pres-
ident Wilson used Colonel House. but
he never held an appointment. If the
Congress required that Henry Kissin-
ger be confirmed, he would have just

evaded when money for government op-
erations is spent from a private source. It
would be handy to be able to short circuit
the process. I know. I served in an admin-
istration that could scarcely get anything
through Congress. And nothing would
have been better than to have found con-
tributors who would have helped us over
some of those rough patches. When you
care so passionately about something that
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you know it is in not just the best interest,
but the interest of the very survival of the
country's security, it is very tempting to
go around the frustrating, time-consum-
ing, irritating process that we have. But
at the same time, it is fundamentally
wrong. There is nothing more constitu-
tionally basic than that. When I add that
the funds that were spent were solicited
from foreign governments, I tell you

something that I think would have really
shocked the framers.

On Secrecy

What is wrong with secret policies? Ob-
viously, we need secret operations some-
times to carry out national policies. But
our policies themselves can't be secret.
This goes back to a fundamental consti-
tutional compact, which makes us so un-

usual as a constitutional system.
Unlike other systems, ours doesn't

identify the state with the sovereign. Here
the people are sovereign, and the state is
just an instrument of the people. As a
lawyer, I analogize this to the trustees of
a trust agreement. The trustees are not
identical with the settlor who sets up the
trust. The government can carry out, like
the trustees can carry out, only those spe-
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cific duties that are delegated to it by the
settlor.

This often baffles foreign students when
they are studying our system. I taught a
course on the Bill of Rights this summer
in Salzburg, Austria. I spent about 10 days
there with European officials. They were
a highly intelligent and extremely profes-
sional group. They had the most diffi-
culty accepting the separation between the
state on the one hand, and the sovereign
the other. Now this separation causes us
endless problems in international law, as,
for example, when a president signs a
treaty that it is not ratified.

Nevertheless, this is the system that we
have. The acts of state are not legitimate
simply because they are acts of state.
There are legitimated through what
often-this time of year-seems like an
endless series of debates, elections, and
speeches. This goes on in all sorts of elec-
tions, even some not for national office.
Nothing is more fundamental than this
scene, which is reenacted every two years.

That is how the link is made back to
the people. Someone stands up and says,
"I am for the president's policy to fight
inflation. I think he has kept inflation
down. That is why you ought to vote for
me." And someone else stands up and
says, "That is all rubbish. The president
is ruining this country. The economy is
in shambles. That is why you ought to
vote for me. I will never support his pol-
icies." It is the link back to the people
when policies are expressed that the Con-
stitution assumes.

If the policy under scrutiny is just a
fake, if it is just a sham to cover the real
policy that only a very few know, then
the whole process is subverted. It really
doesn't matter whether the people sup-
port Mr. Jones, who supports that presi-
dent's policy, or Mr. Smith, who is against
it, because the whole thing was just a cha-
rade. The real policy has never surfaced.

It may be a shame that our system does
not permit secret policies. I teach a course
in nuclear strategy, so I am not insensi-
tive to the benefits of secret policies. Our
system inhibits bold diplomacy; it sur-
renders initiative.

But that is the system that we have.
And it is a system that has served us rather
well.

The policy here was not simply an ap-
proach to Iran. It was a policy to ransom
hostages. It didn't begin with Iran. It
didn't begin with arms. It didn't end even
in November 1986 with the exposure of
the arms trade. And the reason it was se-
cret was not to keep it from our adver-

saries-because we know that the secret
services of a number of countries knew
about this. The reason it was kept secret
was to protect the administration politi-
cally. It was an effort to allow it to get the
hostages released while pretending that
expert diplomacy and smooth dealing had
done the trick.

Plausible Denial

From a constitutional point of view,
plausible denial is a very old subject. It
also involves the identification of a sov-
ereign with the state.

When Phillip of Spain was courting
Elizabeth I of England, there were letters
between the two of them in which he in-
quires about, and she denies all knowl-
edge of, Sir Frances Drake and the activity
of English buccaneers and privateers. He
says, "Who are they, and why are they
doing this to my shipping? Why don't you
stop them?" She says, "I haven't got any
idea who they are, but if I catch them we
will certainly treat them badly." The fact
is that she knew who they were. The fact
also is that he knew that she knew. A
further fact is that because of her diplo-
mats in Madrid she knew that he knew
that she knew. But the relationships be-
tween states had to go on. The possible
union of Spain and England was a crucial
triangulation of the relationships be-
tween England and France, and France
and Spain. The buccaneering issue, im-
portant as it was to both countries, was
not the only issue nor even one of the top
two or three.

Plausible denial allows states to con-
tinue their formal relationships, and to
cooperate in areas where they have mu-
tual interest, while nevertheless allowing
them to do some very nasty things pri-
vately to each other.

While covert action typically violates
international law, and almost always vi-
olates the law of the state where it is car-
ried out, most covert actions are not really
nasty. They involve supporting a local
newspaper, providing a transmitter or ra-
dio equipment, or helping unions. They
are not violent. They are not paramili-
tary. They are not things that most of us
would disapprove of or would think are
highly improper.

The system of plausible denial comes
about because the countries where these
take place would think that they were
highly improper, and it would discredit
the elements that we are trying to help in
those counties if our covert actions be-
came public.

Plausible denial, as you see, happens

between states. It allows the United States
to say, "We are not doing this." And it
allows the people whom we are assisting
to say, "We are not getting this sort of
aid." As a matter of fact, the Continental
Congress received covert aid from the
French and the Spanish, both of whom
denied it. And when Thomas Paine leaked
the news of the French aid, he was fired
by the Continental Congress. They passed
a resolution saying, in effect, "We are not
getting any aid from France. The whole
story is false."

There is nothing new about plausible
denial among states. What is new is plau-
sible denial within the government, where
one branch will deny its activities either
to other branches or even to elements
within its own branch.

The intelligence oversight of 1980, on
which I worked, and part of which I
drafted, never contemplated that the
president would simply be shielded al-
together and his authority usurped by his
subordinates. Or that he, by not signing
the proper documents, or signing them
and having them destroyed, would evade
the knowledge that he, in fact, had.

A Civics Lesson
The lessons of Iran-contra have hardly
begun to be explored. They are funda-
mentally constitutional lessons. But, more
than that, they represent a failure on the
part of our system to educate patriotic,
sincere, highly intelligent, energetic per-
sons in the most fundamental arrange-
ments that we have.

Admiral Poindexter, Colonel North,
and Bud McFarlane are highly patriotic,
genuine human beings, people any of us
would be pleased to serve with. But they
didn't believe there was anything wrong
about overlooking the arrangements our
Constitution sets up. It was that willing-
ness to evade the Constitution that we
worked on in the hearings. I hope our
findings will be taught down the line when
this affair becomes part of the schools'
curriculum. 1]

Philip Bobbitt has been Professor of Law
at the University of Texas at Austin since
1976. Recently he served as Legal Counsel
to the U.S. Senate Select Committee on
Secret Military Assistance to the Iranian
and Nicaraguan Resistances. He served in
the White House in 1980-81 as the Asso-
ciate Counsel to the President. This article
is an adaptation of a speech he gave to the
LRE Leadership Seminar in Fort Worth
in November 1987.
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