Columbia Law School

Scholarship Archive

Faculty Scholarship Faculty Publications

2023

Administrative Harms

Philip A. Hamburger
Columbia Law School, hamburger@law.columbia.edu

Follow this and additional works at: https://scholarship.law.columbia.edu/faculty_scholarship

b Part of the Administrative Law Commons, and the Constitutional Law Commons

Recommended Citation

Philip A. Hamburger, Administrative Harms, STANFORD UNIVERSITY, THE HOOVER INSTITUTION CENTER FOR
REVITALIZING AMERICAN INSTITUTIONS (2023).

Available at: https://scholarship.law.columbia.edu/faculty_scholarship/4198

This Article is brought to you for free and open access by the Faculty Publications at Scholarship Archive. It has
been accepted for inclusion in Faculty Scholarship by an authorized administrator of Scholarship Archive. For more
information, please contact scholarshiparchive@law.columbia.edu.


https://scholarship.law.columbia.edu/
https://scholarship.law.columbia.edu/faculty_scholarship
https://scholarship.law.columbia.edu/faculty_publications
https://scholarship.law.columbia.edu/faculty_scholarship?utm_source=scholarship.law.columbia.edu%2Ffaculty_scholarship%2F4198&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/579?utm_source=scholarship.law.columbia.edu%2Ffaculty_scholarship%2F4198&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/589?utm_source=scholarship.law.columbia.edu%2Ffaculty_scholarship%2F4198&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.columbia.edu/faculty_scholarship/4198?utm_source=scholarship.law.columbia.edu%2Ffaculty_scholarship%2F4198&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:scholarshiparchive@law.columbia.edu

Hoover Institution | Stanford University

N Revitalizing American Institutions

I ”I LEGITIMACY OF ADMINISTRATIVE LAW

Administrative Harms

Philip Hamburger

INTRODUCTION

Administrative power is the dominant reality of American governance. Being the nation’s
most common mechanism for control, it profoundly shapes how Americans experience gov-
ernment. So different is it from the Constitution’s framework that it is called the administrative
state—as if to acknowledge that it is distinct from a republic and is almost a state within the
Constitution’s United States.

Such an edifice begs to be questioned. If it deserves our respect, let alone obedience,

it should be able to survive academic doubts. And if it is so frail that it cannot withstand
questioning, that is worth knowing. So this article surveys the damage done by administra-
tive power, with the goal of inviting more systematic justifications of it than have appeared
thus far.

THE DAMAGE AND ITS IMPORTANCE

The administrative harms are numerous. They include not only violations of the Constitution’s
structural freedoms but also systematic violations of its constitutional rights. In addition, there
is the declension from the rule of law—not merely to the rule of rules, but even down to much
less sanitary pathways of power. Other harms include the irrationalities of administrative deci-
sion making; prejudice and discrimination; a dehumanizing denial of personal agency; and so
much alienation and political conflict as to be destabilizing.!

These are serious wounds to the Constitution, to the United States, and to most Americans. It
is important to recognize them, because once this range and degree of harm is recognized,
administrative power becomes difficult to justify.

A persuasive defense of administrative power would need to respond to the full extent of
administrative harms, showing that administrative power is constitutional and otherwise
desirable notwithstanding its many costs. If the administrative state is defensible, it will be
necessary to wrestle with all its damage.
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CONTEMPORARY REALITIES

This article combines traditional constitutional arguments with observations about con-
temporary harms. Defenders of the administrative state often assume they are fending off a
misguided originalist critique, which idealizes the past and fails to recognize contemporary
realities. But their understanding of administrative “law” tends to be highly idealized, and it
is precisely the ugly realities of administrative power that need to be recognized.? So, rather
than idealize the past, this article aims to draw attention to contemporary realities.

To be sure, the article looks to the historical Constitution to show how much freedom has
been lost under the administrative state. But other harms—such as administrative irrationalities
and discrimination—are not measured historically. And whether the harms are measured his-
torically or otherwise, the point here is to recognize the contemporary damage.

Thus, while there will be some reliance on the Constitution as originally understood, the argu-
ment is centrally about contemporary administrative realities. Put another way, this article
does not ask readers to embrace either originalism or the living constitution. Both old- and
new-style constitutional analysis lead to the same conclusion about the dismal effects of
administrative power.

THE ARGUMENTS

The focus of the arguments will be mostly, even if not exclusively, on federal administrative
power.? The damage will be summarized in seven categories:

1. Administrative power deprives Americans of basic structural freedoms, such as their
freedom to be governed by laws made by their elected representatives and their free-
dom to be held to account only by adjudications of the courts with real judges and
with juries.

2. It systematically violates constitutional rights, mostly procedural but also substantive.

3. It abandons not merely the Constitution and governance through law, but even the
administrative ideal of the rule of rules, and it devolves down toward ever more disrepu-
table pathways of power.

4. Although long praised for its rationality, administrative decision making comes with its
own biases or distortions.

5. Federal administrative power developed amid racial prejudice, and it remains an instru-
ment of discrimination.

6. Itis dehumanizing, in the sense of diminishing individuals’ political and moral agency.
It disenfranchises many Americans by diluting their voting rights. It often shortcuts their
exercise of legal and moral judgment. It even tends to reduce them from self-governing
citizens to mere objects of power.

7. It stimulates alienation and political conflict—to the point of being dangerously
destabilizing.
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Each of these problems should be enough to raise serious misgivings about administrative
power.

Of course, any departure from the status quo is bound to be unsettling, and the prospect of
cutting back on administrative power has provoked a sort of moral panic. This article there-
fore makes these additional points:

8. The administrative anxieties about abandoning administrative power tend to be
overstated.

9. Change probably can’t be avoided—not because of academic opposition to the admin-
istrative state, but because this regime weighs so heavily on American society.

10. None of this means that the administrative state needs to be dismantled all at once.
Instead, there should be shared interest in a principled experimental gradualism.

The sheer scale of the damage condemns the administrative state. Those who defend this
unwholesome edifice have some explaining to do.

This article is only an initial draft of a longer forthcoming work, so some sections are omitted
here in the interest of brevity. And because the draft is merely tentative, criticisms and sug-
gestions are especially welcome. | am grateful for this opportunity to test my thoughts and
get comments.

STRUCTURAL FREEDOMS

Administrative power shifts legislative and judicial power to executive and other agencies.
It thereby damages the Constitution’s basic structures—its location of legislative powers in
Congress and judicial power in the courts.

These administratively endangered structures are secured by the Constitution’s separation of
powers. More precisely, they are protected by its vesting of the tripartite powers in their own
branches of government.

The administrative state displaces these structural arrangements, harming the freedoms they
protect. At stake are some of the most basic freedoms of Americans, including those of living
under laws made by their elected representative lawmakers and of being judged by indepen-
dent judges and juries. This pairing of political lawmaking and unpolitical judging is a matter
of freedom, not just structure.

LEGISLATIVE POWER

The Constitution vests the legislative powers, including the regulation of interstate commerce,
in Congress and thus in the hands of elected and representative lawmakers. Nonetheless,
administrative agencies exercise legislative power.
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Nondelegation Doctrine

The conventional justification is the “nondelegation doctrine.” This Supreme Court doctrine
purports to bar Congress from delegating legislative power.? It actually is entirely permissive
of such delegation—as long as Congress offers an “intelligible principle” guiding agencies in
their regulation.® Indeed, the Court has upheld congressional delegations even without any
such intelligible principle.® The nondelegation doctrine thus permits exactly what it says it
prohibits.

So muddled a doctrine is scarcely credible. The underlying idea—that when an administra-
tive rule gives effect to a statutory intelligible principle, it is an exercise of executive power,
not delegated legislative power—was long ago denounced as “confused” by none other than
James Landis.” The difficulty is that even when the doctrine denies that any legislative power
is being delegated, agencies appear to be legislating.

The doctrine is therefore being reconsidered both within and outside the Court. One might
consider abandoning it for a theory that the Constitution generally permits the delegation
of legislative power. But so lax a view of the Constitution is improbable.

Even where the Constitution is interpreted to leave some room for congressional delegation
of legislative power, there probably must be some limit. Otherwise Congress could defy the
people’s choice of Congress as their legislature and even could defeat their elective choice
of particular legislators. So delegation is a real problem.

Multiple Grounds for Rejecting Any Transfer of Legislative Power

The Constitution’s solution is to bar transfers of legislative power—in particular by vesting
each power in its own branch of government and making that location mandatory.®

How is this known? From multiple underlying principles, including old ideas about the dif-
ference, separation, and exclusivity of the tripartite powers; about representative consent
and about nondelegation; about the difference between internally and externally exclusive
powers; and about exclusive and nonexclusive authority. In addition, of course, one must
consider the framing assumptions and the Constitution’s text.

The scholarship that defends delegation conveniently ighores most of the above-mentioned
principles, the framing debates, and even the text! Each of these layers of evidence shows
that legislative power could not be transferred. And each (other than nondelegation) gets
little if any attention from delegationists.

But these layers of evidence matter, as | explain in “Nondelegation Blues.”® Here, it should
suffice to summarize just the principle of representative consent, framing assumptions, and
the Constitution’s text, particularly the first three articles. On each ground, especially the text,
it will be seen that legislative power cannot be relocated—a point confirmed by early federal
practices.

4
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Representative Consent

By way of background, it is important to recognize the principle of government by consent—in
particular, consent through the election of representative lawmakers.

One of the major achievements of political theory during the past millennium has been to
reconcile individual freedom and government power. The solution lay in consent. On the
assumption that individuals in the absence of government were equally free, it seemed that
they could be bound or obliged to government only through their consent. By this measure,
it was assumed that without consent, government and law were illegitimate. So government
had to be established, and its laws had to be made, with consent—as a practical matter, by
elected representatives.

The Americans who resisted Britain and established new governments almost uniformly
thought they should be governed only with representative consent. Many advocates for
administrative power narrowly focus on eighteenth-century ideas about delegation, without ade-
quately considering what early Americans thought about consent. But there was widespread
agreement among early Americans that they could be bound only by elective consent—that the
laws or rules governing their rights and duties had to be made by their elected representa-
tives. Indeed, the main point of the Revolution and the erection of American constitutions
was to preserve republican or representative government—primarily meaning a system in
which the people governed themselves, in the sense of electing their lawmakers and other
officials. So prevalent were these views that it is difficult to identify any widely held contrary
position.1

Of course, Congress in action is rarely as admirable as in theory. The institution is not per-
fectly representative, and its decisions are often distorted by corporate and other interests.
But administrative agencies also are affected by such pressures—in ways that are much less
open—and with no representative consent.

For both historical and contemporary legitimacy, it is essential that legislative power be exer-
cised with representative consent. This is crucial. So it is difficult to understand how legisla-
tive power can be exercised by agencies in place of Congress.

Framing Assumptions

Some scholarship claims there was no nondelegation at the Founding—that there was “deaf-
ening silence about constitutional limits on delegation.”" But this is astonishing. The framers
discussed such questions. Indeed, the 1787 Constitutional Convention rejected any executive
exercise of congressionally delegated power.

When the Convention discussed how to establish a national executive, James Madison
proposed that, in addition to other executive powers, the executive should have the power
to execute congressionally delegated powers."? His initial suggestion along these lines pro-
voked General Charles Cotesworth Pinckney’s concern that “improper powers” might be
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delegated.’® So Madison came back with a proposal that limited the executive’s delegated
powers to those that were neither “Legislative nor Judiciary in their nature.”’ In other words,
he treated executive power as residual and hoped Congress could expand upon what was
specified. The broader point is that there seems to have been agreement that the executive
should not exercise delegated legislative or judicial powers.

But even this was not enough for the Convention. Charles Pinckney—not to be confused with
General Pinckney—moved to strike out Madison’s proposed authority for the executive to
execute delegated powers that were not legislative or judicial.’® Pinckney thought Madison’s
words “unnecessary, the object of them being included in the ‘power to carry into effect the
national laws.””'® The Convention then voted (seven states to three) to remove Madison’s del-
egation language.”

This episode is illuminating. First, it shows that the Convention thought that if there was to

be congressional delegation, the executive should exercise only delegated powers that were
neither legislative nor judicial.'® Second, it reveals that a majority of the Convention assumed
the executive shouldn’t exercise even any additional executive power delegated by Congress.
Any delegation of the tripartite powers would be done by the Constitution, so any congressio-
nal delegation of such powers was unnecessary.

Article |

Although the underlying principles of consent and the framing assumptions are interest-
ing, far more significant is the Constitution itself. Defenders of administrative power have
been remarkably hesitant to dig into the Constitution’s vesting language. But it is crucial.
Rather than employ the imperfect term delegated, the Constitution speaks in terms of power
being vested.”® Indeed, the Constitution declares that all legislative powers granted by the
Constitution “shall be vested” in Congress.?°

The natural extent of legislative power was understood to be the power of making binding
rules for a society. Put another way, legislative power seemed, by nature, to be regulation,
or the rules governing rights and duties. Such rules were naturally legislative on the theory
that individuals could be bound only with their consent—that is, through their elected
representatives.

From this point of view, although Congress'’s legislative powers could include some nonbinding
matters, such as borrowing money, they necessarily included at least the making of binding
rules—the rules regulating duties and rights.?' Alexander Hamilton, in The Federalist, sum-
marized: “The legislature not only commands the purse but prescribes the rules by which

the duties and rights of every citizen are to be regulated.”??

For the federal government, this was primarily the power to “regulate” commerce among the
states—the power that is the font of most administrative regulation. Whatever one thinks of
the natural basis of legislative power, the Constitution enumerates all of its legislative powers,
including all of the federal power to regulate the public.

6
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It therefore is telling that Article I’'s Vesting Clause not only transfers the legislative powers
but also mandates their location. One might suppose that the Constitution’s vesting of power
merely conveyed the power to Congress—as if it were a conveyance of title to land—leaving
Congress free to retransfer it to administrative agencies. But transfers of power are not trans-
fers of land. And the Constitution doesn’t merely use the language of transfer.

To be precise, it doesn’t say that it hereby vests the legislative powers in Congress—phrasing
that would allow Congress to vest the powers elsewhere. Rather, the Constitution says that
the legislative powers shall be vested in Congress. This language not only transfers the
powers; it also makes their location mandatory. And in making their congressional location
mandatory, the text bars any transfer of legislative power out of Congress.

Let’s return to the commerce power for purposes of illustration. The Constitution says this
power “shall be vested” in Congress. The Congress is the required location within which
the power to regulate interstate commerce must vest.

Of course, delegation language remained commonplace in talking about the Constitution.
Roman law and seventeenth-century political theory had treated transfers of power as mat-
ters of delegation.?® So it is unsurprising that delegation language remained a generic way of
speaking about shifts of legislative power. For example, the Tenth Amendment talks about “the
powers not delegated to the United States by the Constitution.” But when the Constitution is
not merely speaking about its placement of powers but is actually locating them, it employs a
different vocabulary. Then, it specifies where they “shall be vested.”

The Constitution thereby makes clear that the legislative powers cannot be divested from
Congress and cannot be vested elsewhere. Congress was to be their only and final location.
Congress therefore cannot divest its legislative powers to agencies.

In response, it might be urged that when Congress gives legislative powers to administra-
tive agencies, it merely shares those powers. From this perspective, although Congress lets
agencies exercise some of its legislative powers, it still enjoys the capacity to exercise them,
and so they remain vested in Congress. Yet the Constitution does not say that the legisla-
tive powers “shall be vested in a Congress of the United States and such other bodies as
Congress specifies.” Instead, it says that the legislative powers “shall be vested in Congress.”
They therefore must remain there, not in agencies or any other bodies.

If the Legislative Vesting Clause textually permits sharing of vested power across branches,
does that mean the Executive Vesting Clause textually permits the executive to share some of
its power with Congress or the courts? Or that the Judicial Vesting Clause textually lets the
courts share some of their power with Congress or the executive? Obviously not. Nor does
the Legislative Vesting Clause allow Congress to share its powers with the other branches.

The text makes the congressional location of legislative powers mandatory. So, such powers
cannot be transferred, shared, or otherwise relocated.
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Article Il

What has been said about the vesting of legislative powers is unexpectedly confirmed by a
second text—in particular, that vesting judicial power. Article Ill states: “The judicial Power
of the United States, shall be vested in one supreme Court, and in such inferior Courts

as the Congress may from time to time ordain and establish.”?* In other words, when the
Constitution, in vesting judicial power, let Congress specify the location of that power, this
was expressly authorized. In contrast, remember, when the Constitution vested the legisla-
tive powers, it did not say they “shall be vested in Congress and such executive agencies
as the Congress may from time to time ordain and establish.”

The structure of congressional authorization expressly established in Article Il cannot be
attributed to Article I. Congress was expressly authorized to designate the location of judicial
power, but not of legislative power. Congress therefore cannot designate the location of legis-
lative power.

Article Il

The vesting obstacles to congressional delegations of legislative power have a mirror image
in a third text, Article Il’s vesting of executive power in the president.2> The delegation danger
was not only that Congress would unconstitutionally delegate legislative power but also that
the president would unconstitutionally go beyond his executive power by exercising legisla-
tive or judicial power.

This explains why the framers assumed not simply that Congress shouldn’t delegate legis-
lative power, but more immediately that the executive shouldn’t exercise any power of a
legislative or judicial nature.

Early Federal Practices

Early federal practices confirm that legislative powers could not be shifted to the executive.
Repeated studies of early statutes reveal no early examples of national domestic binding
rules made by the executive. In other words, there was no agency rulemaking of the sort
that is at the core of the current debate over administrative power.

Of course, in contrast to binding administrative rules, there were executive rules instruct-
ing executive officers about the distribution of patents, pensions, and other things that were
understood as government grants or privileges.?® There also were jurisdictional limits to
what had to be done in Congress. Congress delegated legislative power at the margins—for
example, in some cross-border matters and in the territories and the District of Columbia
(where the Constitution gave Congress local legislative power).2” But in national rules regarding
domestic matters, it is difficult to find instances in which Congress authorized the executive
to make binding rules.?®
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Layered Evidence

Layers of evidence thus show that, under the Constitution, Congress may not transfer leg-
islative power to agencies, and agencies may not exercise any such power. The full range

of relevant evidence is discussed in my article Nondelegation Blues.?® Here, the dual limits
are clear from the principle of representative consent, from the framing, repeatedly from the
Constitution’s text, and from early federal practices. Rarely in constitutional law do so many
considerations align so powerfully to show what is unconstitutional.

In the administrative state, however, legislative powers are transferred to administrative agen-
cies. The resulting exercise of legislative powers by unelected bureaucrats is the initial ele-
ment of the structural damage. And the damage is profound, for it denies Americans their
freedom of self-government—their freedom to define their rights and duties through laws
made by their elected representatives.

EXECUTIVE POWER

Even executive power is dislodged by the administrative state—because some agencies are
independent. Their heads are statutorily protected from being dismissed by the president
without good cause. So they hold office without being subject to presidential control, except
in rare circumstances.

An independent agency can exercise executive power—for example, by bringing regulatory
enforcement actions (before its own administrative law judges or in the courts).?° But because
the commissioners who oversee prosecutorial policy are not ordinarily removable, it is diffi-
cult to conclude that their executive power remains in the president.

Executive power is defined by the advocates of delegation as the power to execute or enforce
the law.%" It is more accurately understood as the force or action of the nation, including domes-
tic law enforcement but also more discretionary action, especially abroad.3? Either way, this
executive power “shall be vested” in the president, meaning that this location is mandatory.33

To be sure, executive power is not as fixed as the legislative powers, for the Constitution
expressly indicates that the president may subdelegate his power to his subordinates. The
Constitution makes him commander in chief and gives him the duty to “take care that the law
be faithfully executed.”3* These clauses clearly anticipate that he will work through subordi-
nates. At the same time, they suggest that he must retain control over his subordinates.

How is he to do this? Appointment and removal are part of both law execution and, more
broadly, the nation’s action. So, however executive power is defined, it includes the authority
to appoint or remove the subordinates who assist him in carrying out such power.3%

It therefore is telling that the Constitution carefully limits and adjusts the appointments power
but says nothing about removal.?® This means that the president’s executive power includes
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an unlimited removal power, which is exactly what one would expect if he is to be able to
take care that the laws are faithfully enforced. Indeed, when Alexander Hamilton was the first
Treasury Secretary, he explained that his control over subordinates rested ultimately on his
authority to fire them.%”

But the president’s executive power, including the essential capacity to fire subordinates, is
sharply eroded by the development of independent agencies. Put another way, to the extent
executive power is exercised by persons whom the president cannot fire, it is difficult to con-
clude that it is still vested in him. It also is difficult to believe that the president can still take
care that the laws are faithfully enforced.

The administrative transfer of executive power away from the president thereby undercuts
the Constitution’s assurance that executive power will be politically accountable. When the
Constitution says executive power shall be vested in the president and that he shall take care
that the laws are faithfully executed, it makes all federal law enforcement accountable to the
president and ultimately to us. It is valuable that prosecution and other enforcement deci-
sions are made in the first instance by lawyers and other subordinates, not the president.
But when they are not politically accountable to and through the president, subordinates
can go astray, pursuing their own agendas and deviating from the law, without political
accountability.

NECESSARY AND PROPER?

In defense of the administrative mixing of power across branches, it is sometimes suggested
that the necessary and proper power will do the trick. From this perspective, it is necessary
and proper for Congress to execute the powers of government by rearranging them. But this
vigorous understanding of the necessary and proper power runs into difficulties.

Proper

At the very least, it seems that the transfer of legislative and judicial powers is not proper. It
has been proposed that the term “necessary and proper” should be read as a hendiadys—a
double-barreled expression of a single standard. (Literary examples include good and strong
and nice and warm.) From this perspective, neither necessary nor proper is a distinct mea-
sure of authority, let alone a limitation.®8 But is this true?

Necessity standing alone had long been an open-ended justification for power.3? So the
requirement that legislation be necessary for effectuating another power looks like a limited
authorization, and the word proper looks like an additional limit on what was necessary.*°

The Constitution itself reveals the independent significance of proper. Prominent British legis-
lation (notably the 1774 Quebec Act) had distinguished two sorts of necessary actions. Some
royal acts (such as providing support for the clergy) were discretionary and could be done
as the king thought “necessary and expedient.”* Others (such as erecting provincial courts)
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were more hedged by legal limitations and so were to be done as he thought “necessary and
proper.”#2 Similarly, the Constitution empowers the president to recommend to Congress
such measures as he judges “necessary and expedient.”3 In contrast, it limits Congress to
enacting what is “necessary and proper.”** Proper looks like a distinct limitation.4®

That proper was a separate limit is confirmed by early commentaries. Of course, Anti-
Federalists protested that proper did not much limit the federal government.*® But framers,
Federalists, and (after ratification) even men with Anti-Federalist sympathies agreed that
proper was an independent restriction. Hamilton repeatedly referred to the power to make
“necessary and proper” laws—using italics to distinguish the two elements.*” Madison alluded
to any power “not necessary or proper,” thus revealing his understanding that these were
separate requirements.*® And Thomas Jefferson referred to the power to make laws “neces-
sary and proper” for carrying the enumerated powers into execution.*®

The word proper thus has distinct significance as a limit on what is authorized as necessary.
Congress has an incidental power to legislate as necessary for executing other governmental
powers. But only as far as is proper for those ends. And it seems improper for Congress to
change the location of powers from where the Constitution says they “shall be vested.”

Vested

Indeed, the Constitution not only confines Congress to what is proper but also empowers it
merely to carry out vested powers. It thereby bars the relocation of such powers—for exam-
ple, into administrative agencies.

If the Constitution had said that Congress may make laws necessary and proper for carrying
out legislative power in the abstract—or judicial power in the abstract—then Congress might
have constitutionally shifted these powers out of the bodies in which the Constitution vested
them. But the Constitution restricts Congress to carrying out the Constitution’s powers as
vested in various bodies. To be precise, Congress can make laws “necessary and proper for
carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution
in the Government of the United States, or in any Department or Officer thereof.”>° Congress
thus can enact what is necessary only for carrying out those vested powers. As explained by
Judge Nathaniel Chipman of Vermont in 1793, Congress is “empowered, to make all laws
necessary and proper for carrying into effect, in the government, or any department, or
office of the United States, all the powers, which they are invested, by the constitution.”®

Being limited to carrying out only the powers vested by the Constitution, Congress cannot
use the Necessary and Proper Clause to change where those powers are vested. For example,
because the Necessary and Proper Clause concerns only the vested powers, and because
legislative power is vested in Congress, Congress cannot use the clause to vest that power in,
say, the Securities and Exchange Commission. So too, with judicial power, which is vested

in the courts. Being confined to doing what is necessary and proper for executing the vested
judicial power, Congress cannot use the Necessary and Proper Clause to vest the judicial
power in, say, the Federal Trade Commission.
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The rearrangement of powers to create the administrative state therefore cannot be justified by
the Necessary and Proper Clause. This relocation of powers is not proper, and it goes beyond
effectuating the powers as vested by the Constitution. The Necessary and Proper Clause is
thus no excuse for the structural damage done by the administrative state.

Another Textual Objection to Transferring Legislative Power

Although it has been seen thus far that the Necessary and Proper Clause cannot justify redis-
tributing the Constitution’s powers, the clause goes further. Rather than merely not justify
transfers of power, it also suggests that such transfers are barred.

When Congress authorizes agencies to make rules, it is using the agencies to carry out con-
gressional lawmaking powers. Yet in providing for “carrying” the legislative powers “into
Execution,” the Necessary and Proper Clause anticipates that Congress will make laws for
this end, not that it will leave agencies to do it by making administrative rules.

The power to act of necessity had long been claimed by kings as part of a royal or executive
power above the law, and this “absolute” power seemed very dangerous.®? The Constitution
tames the power to act of necessity—most basically, by making it a congressional power
exercised through law.53 So, rather than permit the executive or any agency to do what

is necessary and proper to carry out the legislative powers, the Constitution empowers
Congress to make laws that are necessary and proper for carrying the legislative powers
into execution.

This authorization for Congress to make laws necessary and proper for carrying the legislative
powers into execution means that Congress itself must make such laws. It cannot leave the
legislative powers to be carried into execution by mere agencies acting through mere rules.
The Necessary and Proper Clause is thus a fourth textual foundation for rejecting any con-
gressional transfer of legislative power.

The administrative state deprives Americans of the Constitution’s structural protections. Most
centrally, it denies us our structural freedom to be bound only by laws enacted by elected
representative legislators and by the adjudications of independent judges.

But it is not only the structurally protected freedoms that suffer.

RIGHTS

The administrative state is destructive of constitutional rights. The losses are most immedi-
ate and sweeping in procedural rights, but they extend to substantive rights, such as the free-
dom of speech.

12
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The scholarship defending administrative power is notably silent about the rights violations—
as if the problem goes away if one just doesn’t talk about it. But the damage is substantial.
Administrative power is a sobering threat to civil liberties.>*

JURIES

Whereas the Constitution places judicial power in the courts, the administrative state exer-
cises that power in its own tribunals. These administrative caricatures of courts have the
advantage (for government) of denying the Constitution’s procedural rights and offering,
at best, only much watered-down versions. Most seriously, they operate without juries.

The Constitution protects jury rights not once, nor twice, but three times. It initially secured
a jury in the trial of all crimes, but not civil cases.?® After this provoked an outcry, the Bill of
Rights included a more tightly drafted guarantee of juries in all criminal prosecutions and, in
addition, a guarantee of trial by jury in suits at common law—meaning all civil cases, other
than those in equity or admiralty.5¢

The Constitution’s jury rights thus cover the waterfront. They generally assure Americans
of jury rights in all cases outside of equity or admiralty, regardless of whether the cases are
criminal or civil. This breadth of jury rights is advantageous, as it reduces the incentives for
government to play games by shifting law enforcement from criminal to civil proceedings.
Either way, the government must make its case to a jury.

Administrative tribunals, however, deny the right to a jury. When the government brings adminis-
trative enforcement proceedings, its proceedings are often, functionally, alternatives for crimi-
nal prosecutions. And because these enforcement proceedings are usually brought to correct
or punish, they tend to be criminal in nature.?” But there is no need to insist that enforcement
proceedings in agencies are criminal, not civil. Either way, they let the government bring pro-
ceedings against Americans without the crucial protection of a jury.

The denial of a jury is justified on the assumption that all administrative enforcement pro-
ceedings are civil, that all such proceedings involve public rights, and that the Seventh
Amendment does not secure jury rights in cases involving public rights. But it is highly
improbable that all administrative proceedings are categorically civil or that all of them
categorically involve public rights. What’s more, the notion of public rights cannot excuse
juryless enforcement proceedings.

The term public rights was applied in the nineteenth century to instances in which the executive
could constitutionally act on its own, without working through the courts (notably, distraint and
the distribution of grants or privileges, such as land patents, invention patents, and pensions).58
But public rights were not generally understood to include instances involving binding judg-
ments about binding law, whether concerning duties or rights—such cases being at the core
of judicial power and therefore not resolvable by the executive.®® So, there is no justifica-
tion in the Constitution, at least as understood historically, for concluding that administrative
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enforcement actions involve public rights and so can proceed without a jury. That, however, is
the justification for juryless administrative enforcement proceedings.

The administrative denial of jury rights is especially disturbing because it assumes that the
government’s “public rights” defeat a defendant’s private claim to a constitutional right. The
Constitution gives the government various powers, not rights. In foreign affairs, where nations
are equals, not subject to each other, it has long been conventional to speak of the competing
rights of different nations. But in domestic matters, it is very odd to speak of the government’s
rights against the people. The Constitution grants limited powers to government and then
further restricts the powers by enumerating rights in persons or the people. It is therefore a
complete inversion of constitutional language to say that government has public rights that

cut back on the private constitutional right to a jury.

Itis true that the right to a jury does not extend to matters outside the judicial power. So,

as already hinted, there is no jury right in exercises of executive power, such as distraint, the
distribution of patents for land or inventions, and other benefits and privileges. But in bind-
ing adjudications governed by binding laws—including the rules that purport to bind in the
manner of law—there undoubtedly is a right to a jury.?® So the notion of public rights does not
justify the denial of juries in administrative enforcement proceedings.

Indeed, the administrative denial of jury rights taints the courts whenever they hear a peti-
tion for the review of an administrative proceeding. By statute, such petitions are to the
circuit courts, which hear appeals and so cannot call a jury. Rather than hold the underly-
ing administrative proceeding unconstitutional, such courts almost always simply accept the
“administrative record”—the agency’s account of the facts. The administrative denial of a jury
is thus echoed by the courts. Every court that reviews administrative proceedings is drawn
into the destruction of jury rights.

DUE PROCESS

It is tempting to recite each of the administrative perversions of procedural rights. In this vein,
this article could linger on reversed burdens of proof and persuasion, refusals to permit con-
frontation of witnesses, and so forth. But for the sake of brevity, let’s turn to the broadest of
procedural rights, the due process of law.

Core of Due Process

The core of this right was a freedom to be held to account only in the courts.®’ So, when acting
against a person, government must act through the law and the courts. This matters because,
in the courts, the judges have a duty of independent or unbiased judgment in accord with the
law of the land and have to follow the gnarly old common law procedures. In contrast, admin-
istrative adjudication occurs outside the courts and does not provide those procedures. In
both ways, it denies the due process of law.

Already in the Middle Ages, in 1368, a due process statute recited that attempts to hold sub-
jects accountable in the king’s council were “against the law.”®2 The statute then barred such
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proceedings by requiring (as summarized on the margin of the Parliament roll) that “none shall
be put to answer without due process of law”—meaning the process of the courts.?® Thus, any
move—even merely a summons—to compel subjects to answer questions or charges in the
king’s prerogative-administrative proceedings was unlawful.4

This understanding of due process persisted. The 1640 act of Parliament abolishing the
Star Chamber recited the principle stated in 1368, that “no Man be put to answer without
presentment. .. by due Process and Writ Original according to the old Law of the Land.”®®
Due process was a right to be held to account only in the courts.

The Fifth Amendment’s passive voice—as shown by Nathan Chapman and Michael McConnell—
discloses its breadth: “No person shall ... be deprived of life, liberty, or property, without
due process of law.”®® |f the amendment had aimed merely to limit what the courts could do,
it might have stated (in the active voice): “No court shall deprive any person of life, liberty,
or property, without due process of law.” But, like the other procedural clauses in the Bill of
Rights, the Fifth Amendment had to do more than confine the courts; it also had to bar adjudi-
cation outside the courts. Such adjudication was an old, recurring threat. Guarantees of due
process and other procedural rights would have been meaningless if the government could
have avoided them by simply sidestepping the courts. Accordingly, like so many procedural
rights, the Fifth Amendment’s Due Process Clause is written in the passive voice. It thereby
limits all parts of government.

Also revealing (again, as noted by Chapman and McConnell) is the location of the Fifth
Amendment.?” To bar adjudication outside the courts, due process and the other procedural
rights could not simply modify Article IIl of the Constitution, for then they would have limited
only the courts. Instead, they also had to limit the executive, established in Article Il. They
additionally had to confine Congress, established in Article I, lest that body authorize adjudi-
cation outside the courts.

It was probably for this reason that the drafters of the Bill of Rights changed how they
wrote it. They originally framed amendments that would have rewritten particular arti-
cles in the body of the Constitution—altering their wording article by article, section by
section. But ultimately the drafters decided, instead, to add their amendments at the
end of the Constitution. This was crucial, for it enabled the procedural amendments to
limit all parts of government. These two drafting techniques—using the passive voice
and putting amendments at the end—ensure the breadth of due process and the other
procedural rights.

The implications were well recognized. When lecturing on the Constitution in the 1790s,

St. George Tucker—then a Virginia judge and eventually a federal district court judge—quoted
the Fifth Amendment’s Due Process Clause and concluded, “Due process of law must then
be had before a judicial court, or a judicial magistrate.”®® Chancellor James Kent similarly said
it “means law, in its regular course of administration, through courts of justice.”®® Citing both
Tucker and Kent, Joseph Story concluded that “this clause in effect affirms the right of trial
according to the process and proceedings of the common law.””°

HOOVER INSTITUTION » STANFORD UNIVERSITY

15



That due process required proceedings in the courts was especially clear because of the
meaning of process. Although the due process of law has increasingly been understood to
require the protection of traditional court procedures, it most centrally was a matter of legal
process. That is, it most crucially was the original process by which individuals were brought
into court, the mesne or intermediate process employed by courts during litigation, and the
final process by which judgment was executed. So it was inescapable that the due process
of law could be had only from a court and that even a mere summons to testify had to come
through such process.

Of course, the threat that led to this due process principle came from the king’s personal
power, not the government’s bureaucratic power—so it was more prerogative than administra-
tive. But the principle that government can proceed against persons only in the courts, not
other tribunals, is equally telling against the administrative threat.

In defense of administrative power, one might point out there were limits to the due-process
right to be held to account only in the courts—the preeminent counterexample being distraint
or distress by the executive against property owed to it by a tax collector. This was an execu-
tive seizure, without court proceedings, of property in which the government had something
like a prior interest. It was upheld in Murray’s Lessee v. Hoboken Land & Improvement Co.”!
In that case, however, the Supreme Court viewed the distraint merely as a historical exception
to the usual requirements of due process of law.”?

Like all constitutional rights, due process was not unlimited, and the exceptions don’t detract
from its general requirement that government can hold persons to account only through the
courts. Put another way, an old case permitting distraint does not generally legitimize admin-
istrative adjudication.

In short, administrative adjudication cannot be reconciled with due process. The core of
the due process of law was a freedom from being bound outside the courts. Yet that is what
administrative tribunals do every day. They let government condemn Americans without
judges and juries.

Without a jury, without judicial filters on demands for information, without even a judge, we are
more vulnerable. And for government, all of that makes administrative adjudication appealing.

New Due Process

A new ideal of due process has displaced the old, and the new variety allegedly permits the
exercise of judicial power outside the courts. Most centrally, the Supreme Court’s current due
process doctrine excuses administrative adjudication. Administrative judging, however, is so
biased and unjust that it does not satisfy even the Court’s watered-down due process.

Although the old due process of law, at its historical core, required the legal process of a
court, it also, by implication, required all that ought to occur in a court, including a deci-
sion by a judge in compliance with the duties of a judge and in accord with the law.” It thus
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required unbiased judgment in accord with the law of the land and traditional common law
procedures.

In contrast, the new due process requires merely an adjudication by a neutral decision
maker.”* Rather than merely follow the law, the decision maker is also expected to follow
regulations and guidance. Instead of adhering to old common law procedures, he need only
provide notice, a hearing, and fairness.”® (In many instances, the hearing can be merely on
paper—so the hearing is more metaphysical than physical, and the defendant does not actu-
ally have to be heard.)’® Jurisprudential generalities have thus displaced law, judicial duty,
and the gnarly old common law procedures.

The Supreme Court’s underlying excuse for its diminished conception of due process is that
“due process is flexible and calls for such procedural protections as the particular situation
demands.””” From this elastic and contextual perspective, the administrative adjudication
of regulation—including not only administrative law judge adjudication of rules but also
the much less protective adjudication done under regulatory conditions and licensing—is
“all the process that is due.”’® The justices thereby enable much less than the Constitution’s
due process.

How dangerous is the new due process? Well, it has been used to justify administrative
detention—as in Hamdi v. Rumsfeld.”® It also seems to permit sweeping regulatory con-
straints without anything even close to the old due process of law, as can be illustrated by
the Comprehensive Environmental Response, Compensation, and Liability Act—more famil-
iarly known as CERCLA.8% Under this statute, the Environmental Protection Agency (EPA)
adjudicates by issuing “unilateral administrative orders.”®" As landowners have learned to
their surprise, the EPA can simply order the cleanup of land (even by individuals or businesses
who have acted entirely without any negligence or fault). The EPA thereby adjudicates and
commands private action without so much as a physical hearing.

Even as measured by the new due process, none of this is satisfactory. It seems utterly dis-
proportionate to impose weighty constraints with such fluffy or nearly nonexistent process.
And the EPA’s unilateral orders can hardly be said to come from neutral adjudicators.

Theoretical accounts of administrative adjudication celebrate administrative law judges
(ALJs). They are held out as the epitome of unbiased administrative judges. So, who could
object that they are not real judges? Personally, most of them surely are well-meaning. Yet
ALJs leave much to be desired. They impose rules of discovery disfavoring defendants.®? And
at least some adopt burdens of proof favoring the government.®3 That is a far cry from what
real judges do.

For institutional reasons, moreover, ALJs inevitably are biased—not personally prejudiced,
but by virtue of their institutional circumstances. The decisions of ALJs are typically finalized
or reviewable by agency heads, who are political appointees. Structurally, as already noted,
this unconstitutionally subjects judicial decisions to political review. In due process terms,
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the ALJs are institutionally biased because they must always look over their shoulders,
lest their decisions deviate from what their superiors expect. This is not merely a matter of
inconvenience or indignity for the ALJs. Their compensation can be reduced for deviat-
ing from their agency’s interpretations of law.84 And although ALJs cannot easily be fired,
those who sufficiently displease their political masters can have their positions simply
eliminated.8®

So ALJs are subject to institutional pressures that would never be tolerated by real judges.
Indeed, some have complained that they have been admonished by their agency heads for
their views and even have been asked to change their opinions.8¢

The results are inevitable. At the Securities and Exchange Commission, one administrative
law judge was so loyal to his agency that he found defendants liable in every contested case
he heard.?” As of 2021, no administrative law judge at the Federal Trade Commission had ever
held against the commission in twenty-five years (except one ALJ in one instance, who was
promptly overruled by the commissioners).88

All of this grossly denies the due process of law. It is neither the old due process of the
courts nor even the new due process that supposedly justifies administrative tribunals. It is
yet another example of how, in circumventing the courts, administrative proceedings deny
Americans basic procedural rights.

NO LONGER RIGHTS, BUT OPTIONS FOR POWER

The administrative evasion of procedural rights goes so far as to alter their very nature. The
government has a choice. It can bring enforcement proceedings in court, where defendants
get the Constitution’s juries, due process of law, burdens of proof, and other procedural
rights. Or it can take the administrative route, which offers biased adjudicators, no jury
rights, reversed burdens of proof, and so forth.

This choice means that the government need not comply with the Constitution’s procedural
liberties. Instead, it can work through administrative tribunals, largely without such rights,
and so can treat them as elective. No longer guarantees, procedural rights have become
just options for power.

The administrative pathway for adjudication thus does more than merely deny or diminish
procedural rights. It also changes what it means to have the Constitution’s procedural rights.
It transforms rights into mere options for government, at its discretion.

The administrative state threatens the full range of our constitutional liberties. It defeats struc-
tural freedoms, most procedural rights, and often substantive rights. It is a profound threat to
civil liberties.
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RACE TO THE BOTTOM

It now is necessary to look below the surface of the administrative state to examine its more
subterranean realities. Thus far, this article has primarily considered how the most prominent
mechanisms of administrative power deny the Constitution’s structural freedoms and rights.
But below the level of administrative rules and adjudications lurks a host of even less salubri-
ous administrative realities, some of which look rather grim.

They depart not merely from constitutional ideals but even from administrative ideals. They
thereby confirm the somewhat illusory character of what are offered as administrative ideals.8®

The underlying administrative realities also disclose the motivating structure or nature of the
administrative state. Although often taught in terms of complex judicial doctrines and justi-
fied in terms of abstract ideals, its layers of power and its trajectory are best understood as a
cascade of evasions—a flow of power that courses around one limit after another—including
the Constitution, statutes, and even administrative constraints—spilling down to ever more
disgraceful channels. This descent into ever less sanitary modes of power shows that admin-
istrative power is an odiferous mode of control.

ADMINISTRATIVE IDEALS

Before delving into low administrative realities, let’s recall the high administrative ideals. The
administrative state rests on a series of ideals—not the Constitution’s principles, but still very
elevated notions of governance.

There have been some recent efforts to find originalist foundations for administrative power. But
the administrative state ultimately needs some flexibility with regard to the Constitution. Rather
than really satisfy constitutional principles, it asks us to rest content that it meets a series of
administrative principles, which reflect jurisprudential more than constitutional commitments.

For example, although administrative power is not the rule of law, we are asked to be satis-
fied with an administrative rule of rules. These rules get public input through mere notice and
comment, not voting. They are said to be rational, but only in the minimal sense of not being
arbitrary and capricious. Because they combine the powers that the Constitution separated,
they claim, at least in appearance, to preserve a functional separation, such that prosecution
is functionally separate from rulemaking and adjudication, and adjudication is functionally
separate from rulemaking and prosecution, etc. As for the judicial element of administrative
power, ALJs are not independent judges, but are said to be neutral adjudicators, who provide
notice and fairness in a hearing.®°

These administrative substitutes for the Constitution’s principles are framed in further admin-
istrative ideals about prior legislative authorization and subsequent judicial review. Before
any agency makes a binding rule, Congress allegedly must authorize the rulemaking and pro-
vide an intelligible principle to guide the agency. Afterward, the agency is accountable in the

HOOVER INSTITUTION » STANFORD UNIVERSITY

19



courts. So the administrative enterprise claims to be firmly confined by the constitutional and
legitimizing processes of legislative and judicial power.

To maintain belief in this principled administrative vision, however, one needs to shut one’s
eyes to many of the realities of administrative power. On examination, much of the administra-
tive state turns out to be quite unhygienic. So the problem is not just that the administrative
principles are pale substitutes for the Constitution’s principles; in addition, the administrative
principles look like justificatory illusions, which distract us from all that is unsanitary.

Of course, most practitioners and scholars recognize that the administrative system is more
complex than can be captured by the administrative principles. Nonetheless, the administra-
tive state tends to be justified in terms of the ideals about notice-and-comment rulemaking,
neutral ALJ adjudications, fair hearings, functional separation of powers, and the framing
ideals of legislative authorization and judicial review—all of which fail to capture the actual
workings of much of the administrative state.

This means that the administrative system (like the solar system in the era prior to Copernicus)
is still evaluated in terms that fail to capture its real character and trajectory. Whatever one
thinks of the administrative system, there is much to be said for seeing it as it is.

THE REALITIES

It is bad enough that law has been largely displaced by rules, and judges, by neutral adjudica-
tors. But that’s not all, for the administrative state descends much lower. It also controls us
with a host of other, ever less wholesome mechanisms.

Rules without Notice and Comment

Notice and comment is not the same as voting, or even the freedom of speech, but even this
feeble sort of public participation can be evaded. Not often, but when necessary, an agency
can make a rule immediately effective, without complying with the notice-and-comment require-
ments, where the agency “for good cause” finds that these procedures “are impracticable,
unnecessary, or contrary to the public interest.”®"

The administrative logic of this exception is obvious enough. But the rules for which notice and
comment are held to be “contrary to the public interest” tend to be those adopted in emer-
gencies.®? In such circumstances, political anxieties run high, and courts are very reluctant to
hold against the agencies—as became evident during the COVID-19 crisis. So in the very situ-
ations in which agencies might get carried away and public feedback might specially matter,
agencies usually can sustain their rulemaking without notice and comment.

Lawmaking through Adjudication

In contrast to regulating through rules, some agencies—notoriously the National Labor Relations
Board and the Federal Trade Commission—make law through adjudication. They bring admin-
istrative enforcement actions against companies not for violating any preexisting regulation,
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but for practices the agencies wish to prohibit. Their judicial decisions against the companies
then become precedents barring the practices. Adjudication becomes lawmaking.

Not being even administrative rules, however, such enforcement actions fail to give defen-
dants prior notice about what is forbidden. The rule of administrative precedents thus falls
well below even the mere rule of rules.

This use of adjudication to create new legal duties is especially worrisome in a criminal con-
text. Regulatory enforcement actions, being substitutes for criminal prosecutions, are criminal
in function. And being brought to correct or punish, they tend to be criminal in nature. The
due process objections are therefore more than ordinarily worrisome when enforcement
actions are used to legislate through adjudication.

The Rulemaking Justified by Chevron

Much rulemaking is done under the theory that it is interpreting ambiguities in statutes and
rules. The Supreme Court doctrine known as “Chevron deference” requires judges to defer
to agency interpretations of statutory ambiguities. Of course, the interpretations based on
Chevron deference tend to be statements of agency policy more than interpretations of stat-
utes. Many policymaking agency rules therefore do not enjoy direct congressional authoriza-
tion but rather are justified as interpretations of congressional ambiguity or even silence.

One difficulty is that, in requiring judges to defer to agency “interpretations,” Chevron asks
the judges to abandon their own judgment about what the law is. This is contrary to the
judges’ duty under Article Ill to exercise their own judgment about what the law is.93 And it
denies parties their Fifth Amendment right to the due process of law.

Disturbingly, there is an even worse due process violation: Chevron requires judicial bias.

In any agency enforcement action, Chevron requires the judge to bow to the agency’s legal
position. Although this is not personal judicial bias, it is an institutionalized judicial prejudice,
preferring one of the parties over the other, in violation of the due process of law.?* The regula-
tion done in the guise of interpretation thus comes with an absence of congressional intent, a
strained claim of interpretation, an abandonment of judicial duty, and systematic judicial bias.

To avoid these Article Ill and due process dangers, some commentators suggest that Chevron
should be understood in terms of delegated lawmaking or policymaking, not interpretation.®®
But the logic of Chevron depends on interpretation. The only way the Court in Chevron could
extract rulemaking authority out of statutes that were ambiguous or silent was to suggest
that statutory ambiguity constituted authorization for agencies to resolve the ambiguity.®®

It is therefore difficult to escape the interpretation justification for Chevron.

Unauthorized

Although agency regulation is said to be congressionally authorized, in some important
instances it is without statutory authorization. In the summer of 2021, for example, the Centers
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for Disease Control and Prevention (CDC) reinstated the very sort of unauthorized eviction
moratorium that the Supreme Court had just indicated was unconstitutional for lack of statu-
tory authorization. The justification for the CDC was that its moratorium would take effect
before a court could object.%” As put by Maxine Waters, “Who is going to stop them? Who

is going to penalize them?”98

More pervasively, the authorization question comes back to Chevron, which lets agencies
find rulemaking authorization in mere ambiguity or even silence. It thereby gives the executive
a power to regulate unless or until Congress prohibits it. As put by Thomas Merrill, Chevron
reverses the roles of Congress and the executive: “The conventional view is that Congress is
the prime mover in establishing policy. ... The Chevron doctrine seems to validate a different
view, that agencies are a coequal source of policy change, and Congress can constrain the
agencies only by adopting limits—in ‘clear’ language—on what agencies can do.”%®

ALJs

The dirty underbelly of the administrative ideals includes ALJ adjudication and the enforcement
pursued before these “judges.” ALJs are held out as models of administrative adjudication.
Yet (as already noted) they impose rules of discovery disfavoring defendants, they some-
times adopt burdens of proof favoring the government, their decisions are often subject to
review or finalization by agency heads, and their salaries and even their jobs can be at risk.
But there is more.

Although ALJs theoretically are chosen for merit, they actually are selected by their own
agencies. As taught in law schools, an agency with an opening makes its choice from a list
of the top three candidates identified by the Merit Systems Protection Board. But that’s not
the reality. Agencies can also draw ALJs from other agencies outside the merit selection
process. Unsurprisingly, almost all agencies take advantage of this approach to avoid the
merit system—usually hiring ALJs from the Social Security Administration.’®°

The Securities and Exchange Commission (SEC) is one of the many agencies that likes to
choose ALJs with prior experience at the Social Security Administration.”’ Those ALJs lack
relevant expertise in securities law. More to the point, they are accustomed to following
agency policy in handing out benefits rather than thinking for themselves in applying binding
regulations.

Indeed, ALJs and commissioners are assumed not to have authority to consider constitutional
objections to their proceedings.’®2 As executive officers, they may not violate the Constitution,
and as judicial officers, they are bound to follow it in their decisions. But administrative adjudi-
cators rise above such expectations.

The SEC’s enforcement division has been improving its chances of winning before the agency’s
ALJs by secretly accessing “adjudicatory memoranda” in the administrative adjudications
section of the SEC computer system.'93 Imagine that the Justice Department spied on the
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computers of the federal courts. Inconceivable, right? But not for the SEC enforcement
division when litigating before SEC ALJs. Although the SEC claims to have fessed up and
protests that there was no prejudice to defendants, the SEC did not report the spying to
the Inspector General and is resisting an FOIA request about the full extent of the spying.1%4
So the story is still unfolding.

One might think that this spying is just an instance of overzealousness and so is not revealing
about the administrative state. But it would be difficult for Justice Department prosecutors to
infiltrate Supreme Court computers, and if they were caught, they would not be defended. In
contrast, when prosecutors are in the same agency as judges, it is easier for them to get into
the judges’ computers, and the agency is likely to cover for them.

And there is more. By hook or by crook, the SEC uses its enforcement division and ALJs to
secure settlements in the vast majority of its cases. One advantage of the settlements is that
the SEC can use them to impose unconstitutional gag orders on settling defendants—thus
protecting itself from complaints about its sordid enforcement and adjudicatory processes.

Privately Stated Standards

Another reality of administrative lawmaking is the incorporation of private standards. One
might have thought the pale administrative imitations of law would at least mimic law in
being stated publicly. But many agencies have rules requiring compliance with standards
set by private bodies. The incorporation of private standards raises interesting constitutional
questions—some standards, for example, are merely factual determinations and thus not
necessarily unconstitutional. But the point here is simply that many of the standard-setting
organizations keep their standards private, unless one pays for access. The “law” that binds
Americans is thus sold, not published. Even if regulated entities—and persons considering
whether to enter regulated businesses—could always and equally afford to pay, this system
hides the law from the myriad other Americans who have a right to know the laws of their
country.

Guidance

Below the level of rule by rules, is rule by guidance. When an agency issues guidance on its
interpretation of one of its rules or of its authorizing statute, it can get a degree of deference
or at least “respect” from the courts for its pronouncement.'> Much agency regulation there-
fore comes under the guise of offering guidance about its positions.

But guidance often expresses an agency’s policy choices and so is not just an interpreta-
tion of a statute or rule. It therefore cannot easily be defended merely as interpretation. And
in requiring judges to defer (or pay special respect) to agency interpretations, the underlying
doctrines demand that judges be systematically biased in violation of due process.'%®

Unlike an administrative rule, guidance can consist merely of a casual statement by an agency
about its understanding of its power or policies—even if merely recited in a brief. Lawmaking
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thus gets reduced not just to agency rules, but to nearly any hint dropped by an agency about
what it expects from the public.

Recommendations and Best Practices

Another method of regulating without adopting a rule is for an agency to make recommendations
or to recognize best practices. For example, the CDC and the Food and Drug Administration
make important health recommendations, and the Department of Health and Human Services
(HHS) and the National Science Foundation declare best practices in research.

Although such statements don’t purport to bind, they establish measures of private con-
duct that doctors, researchers, and others recognize as nearly obligatory. The recommen-
dations can establish baselines for licensing and accreditation decisions, for insurance,
and even for the standard of care under state negligence law.'%” Federal agencies cultivate
these effects to give their recommendations and best-practice statements the effect of
rules.108

Regulation through Consent Decrees or Orders

Moving still further away from governance by law is regulation through settlements. This sort
of regulation can come from two directions. Sometimes, an agency initiates proceedings.
The Federal Trade Commission, for example, challenges corporate data practices and threat-
ens dire consequences until companies settle, agreeing to restrictions far beyond anything
required by any law or rule. In other instances, private groups sue a sympathetic agency, such
as the Environmental Protection Agency, and secure a settlement imposing regulation that
goes beyond what the agency could have done on its own.'%®

Such settlements acquire an especially powerful regulatory effect when they are formal-
ized in judicial consent decrees or administrative consent orders. Of course, in issuing such
decrees, judges depart from the law in violation of their office and the scope of the judicial
power. More to the point here, their decrees become another mode of regulation, which
strays from representative lawmaking and even from administrative rulemaking. Litigation
becomes a means of legislation.

As put by Robert Reich: “[T]hese lawsuits are blatant end-runs around the democratic pro-
cess. We used to be a nation of laws, but this new strategy presents an entirely novel means
of legislating—with settlement negotiations of large civil lawsuits initiated by the executive
branch. This is nothing short of faux legislation, which sacrifices democracy to the discretion
of administration officials operating in utter secrecy.”™0

This peculiar mode of legislation is perversely effective because judicial consent decrees
and administrative consent orders impose more than the ordinary force of law. The agreed-
upon regulatory restrictions are difficult to adjust. They also are highly enforceable because
the decrees transform violations into acts of contempt. Consent decrees thus are an illicit
path for a sort of super-legislation.
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Waivers

Accompanying the administrative power to make binding regulations is the power of unmak-
ing them. The Constitution (by granting the president only executive power and giving him
the take care duty) rejects any powers to suspend or dispense with the law—with one narrow
exception for the suspension of habeas corpus.™ But these old unlawful powers have come
back to life with the idea of waivers.'?

This matters because waivers—Ilike their progenitors, suspensions and dispensations—
unloose the laws and their obligation. In both form and effect, they are the antithesis of law
and even rules.

One might respond that the executive enjoys prosecutorial discretion in its enforcement of
the laws. This is true, but only up to a point. Prosecutorial discretion is not a constitutional
power. It is merely the discretionary authority left over after the Constitution vests legislative
powers in Congress and executive power in the president—subject to his duty to take care
that the laws are faithfully enforced.

This duty means that the executive’s prosecutorial discretion cannot include any authority
generally to suspend the law by announcing that no one will be prosecuted. It also means that
prosecutorial discretion cannot include any authority to dispense with the law—to assure par-
ticular persons that they will not be held legally accountable. Such statements would revive
the suspending and dispensing powers and violate the duty to take care that the laws be
faithfully enforced.

Nonetheless, executive suspending and dispensing have been legitimized in the form of admin-
istrative waivers. Congress often authorizes agencies not only to make regulations but also to
issue waivers.”® The waivers typically excuse particular companies from compliance in the
manner of dispensations and sometimes even relieve all affected parties, like suspensions.4

Some statutes go so far as to authorize agencies to waive statutory duties—what two federal
judges have celebrated as “Big Waiver.”" Occasionally, agencies even issue waivers without
statutory authorization.'"®

Waivers offer agencies even greater flexibility than rules, interpretations, and guidance. They
directly undercut both law and administrative rules to establish governance by administrative
grace and favor—or, perhaps more accurately, administrative inequality and favoritism.

They expressly establish inequality under law. All waivers, indeed, create a regime in which
everyone is subject to law until an agency says some are above it. The real shape of regula-
tion thus comes in private letters, adopted without prior notice and comment, and usually
left unpublished.

Agencies use waivers to co-opt opposition to their rules, leaving regulated parties that don’t
get waivers unable to form effective coalitions against the underlying regulations. The power
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to issue waivers also liberates agencies to adopt overbroad rules. Rather than frame their
regulations carefully, agencies can sketch them out in very general terms and then trim them
back with waivers. Waivers thus profoundly alter the character of the rules from which they
offer relief.

And because waivers are rarely made public, Americans do not even know the extent of the
inequality, favoritism, co-opting, and undermining of rules. So they have little chance of
understanding how they are hurt.

Privatized

Below the nethermost federal administrative mechanisms are the privatized versions. The
privatization of government power has been evolving rapidly and is especially disturbing
when used to deny constitutional rights.

The Department of Health and Human Services uses funding conditions to get universities

and other research institutions, including private ones, to establish institutional review boards
(IRBs), which adopt their own restrictions on speech and publication in addition to those of
HHS, and which license research speech and publication almost without process limits."” The
Department of Education enforces Title IX by asking academic institutions, including private
schools, to regulate sexual speech, usually through tribunals that do not allow legal represen-
tation, do not allow cross-examination, and often seem biased against defendants.

In such ways, privatization seems to offer the government and especially the administrative
state a pathway for evading constitutional rights, both substantive and procedural. The justi-
ficatory theory is that the Constitution limits only government, not private institutions, which
therefore can do the government’s dirty work for it without consequence.

But whatever the fate of the private agents, the federal government remains limited by consti-
tutional rights. So even when acting through private parties, the government is unconstitution-
ally suppressing speech and denying due process.

Third-Party Boycotts

Agencies also govern by pressuring regulated entities to carry out agency policy—notably,
through third-party boycotts. In Operation Choke Point, for example, the Justice Department
lacked any law or regulation prohibiting payday lenders."'® But it used the government’s regu-
latory power to pressure banks and other financial firms into denying their products and
services to the disfavored type of business."® Rather than regulate by law or even rule, the
government used its administrative power to press private companies into a boycott.

Regulation by Threat of Inspection

Site inspections allow agencies to learn about regulatory violations. But threats of repeated
inspections are also used to secure acquiescence to new or heightened regulatory require-
ments.’20 Inspection thus becomes a means of negotiating or extorting extra regulation.
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Regulation by Threat of Retaliation

Some particularly important administrative regulations rest on little more than the threat of
retaliation. Often called regulation by raised eyebrow, it is nothing more than a regulatory
demand backed up with an understated but very real hint of regulatory consequences for
noncompliance.’ Although the chair of a congressional committee can make such threats,
an agency can go much further, because it enjoys the powers of all three branches of gov-
ernment. Agencies have many ways of punishing the recalcitrant.

Not just a method of regulation, the potential for retaliation also serves to stymie judicial
review. A business must think twice before venturing to challenge its regulator in court, for
the regulator can return the favor—by ratcheting up regulation, by making burdensome inves-
tigations, by judging the business harshly, and so forth.22

Regulation by Informal Arrangement

Agencies often work out what they want through informal negotiations or contacts with busi-
nesses, universities, or other organizations. One might think this is a very civilized way of
resolving differences. But these informal arrangements occur in the shadow of more formal
administrative mechanisms and are used by agencies to secure power for which they have
uncertain or no authority.

When combined with the risk of retaliation, such negotiation or other communication is very
effective—at least for the agency. It allows agencies to bar lawful enterprises or to secure sub-
stantial changes—not because the agencies clearly have that power as a matter of law, but
because they have the practical power.'?3

One evening, after a prominent businessman had spent a year developing an innovative new
venture, he received a phone call at home from a federal regulator. The regulator wished him
a good evening and took note of the businessman’s plan to announce his new enterprise the
next day. There was a possibility that the regulator had legal authority to bar participation by
a crucial partner in the enterprise. That authority, however, was uncertain, and the regulator’s
agency never went so far as to try to exercise it. Instead, although the regulator made no sug-
gestion that the enterprise was unlawful, he said his agency would strongly discourage the
partner from going forward with the venture.

The agency did not have to test its formal authority or hold anything unlawful. It was enough for
one of its regulators informally, at night, at the very last minute, to cast doubt on the venture.

The businessman understood the implications. Notwithstanding massive investments of time
and money, he dropped the entire project. Kafka has arrived in America.

CASCADE OF EVASIONS

As it exists in reality, not just in elevated administrative ideals, administrative power cascades
away from the Constitution, law, and even rules, down to ever less constrained and less
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justifiable pathways. It is a flow of power that runs around constitutional, statutory, and even
administrative ideals.

Agencies, judges, and scholars often present administrative power as relatively continuous—
as if it has existed in more or less stable form since the Founding. But administrative power is
not stationary. On the contrary, it has a trajectory, driven by continual efforts to evade limita-
tions on power—so that it flows down into ever less restricted paths, leaving the public ever
more vulnerable.

How low does it go? It initially sidesteps the Constitution’s avenues for binding regulation
and adjudication but at least works through rules and adjudications. Then it largely dodges
formal administrative rulemaking by relying on informal notice-and-comment rulemaking.
From there, it runs down into less rule-like administrative pathways, including governance by
interpretation, guidance, and waiver. Ultimately, it flows through channels that are genuinely
unsanitary, including extortion in licensing, harassing inspections, boycotts, hints of retalia-
tion, and so forth. This unlawful power spills over the Constitution’s banks and gushes down,
step-by-step, to ever lower levels.

Government was traditionally understood in terms of fixed forms of power. But it currently is
better understood in terms of its trajectory—a cascade of power that escapes one form after
another.

UNREAL IDEALS AND UNRULY REALITIES

Rather than the rule of law or even the rule of rules, the reality of administrative power is unruly.
The realities make a mockery of the administrative ideals.

Administrative power descends far below the rule of rules.

e Rules are not consistently made with notice and comment, and much administrative
regulation comes through guidance, waivers, and other administrative edicts that are not
subject to notice and comment.

e Much of the system (including, for example, regulation by threat and boycott) lends itself
to arbitrary and capricious decisions.

e Administrative enforcement or prosecution is not functionally separate from rulemaking
and adjudication—because enforcement officers are subject to rulemaking commission-
ers and because they can surreptitiously read ALJs’ files. Administrative adjudication is
not functionally separate from rulemaking and prosecution—because ALJ decisions are
reviewable or finalized by commissioners, because ALJs’ salaries are adjustable, and
because noncompliant ALJs can have their positions simply eliminated.

e Being institutionally compromised in these and other ways, ALJs cannot be neutral
adjudicators, who provide fair resolution of disputes.
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e Prior legislative authorization often consists of mere ambiguity or silence and sometimes
is simply treated as unnecessary.

e Subsequent judicial review is often illusory because of the danger of agency retaliation
for seeking review and because of judicial deference, whether on the facts or the law.

All of this reveals the unreal quality of the administrative ideals and the unsanitary character
of the administrative state.

The prevailing vision of administrative power is more idealistic than realistic, more justificatory
than just. It emphasizes not law, but the pale administrative substitutes for law, such as notice-
and-comment rulemaking and adjudications done by ALJs. Yet even these mechanisms—
which are not the same as congressional lawmaking and the judgments of judges sitting with
juries—are only the public face of administrative power. For a more complete understanding
of that power, one must also dwell on less salubrious things, such as waivers, regulatory con-
ditions, licensing, extortion, guidance, site inspections, third-party boycotts, and threats of
retaliation.

RATIONAL?

Notwithstanding its departure from the Constitution, from law, and even from rules, adminis-
trative power claims to offer the distinctive advantage of rational decision making.'?* Whereas
government decisions once were based on hierarchical political authority, and then, in the
early modern era, on egalitarian popular authority, there now allegedly is an opportunity to
base power on knowledge-based rationality.’?®

But is this entirely true?

Doubts about the rationality of administrative power may initially seem improbable. Surely,
you may think, agency experts are rational, knowledgeable, and even scientific. From this per-
spective, it is advantageous to let their rational decision making displace the bartering, log-
rolling, self-interest, and corruption of political decision making.

Administrative rationality, however, is compromised by a series of decision-making biases. It
therefore is doubtful how far one can go in thinking administrative power distinctively rational.

Confidence Bias

One distortion is the confidence bias arising from the administrative confusion of expertise
and science. Whereas bureaucratic expertise consists of known truths, cutting-edge science
pursues questions about what is unknown. It therefore is dangerous for regulatory bureau-
crats to assume that their expertise rests on cutting-edge science. Their confidence in the
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scientific quality of their expertise seems to justify their regulatory power. But their expertise
is often closer to out-of-date science than the cutting-edge version of it. Indeed, it some-
times is quite distant from contemporary science. Bureaucrats, however, confuse the two
and thereby end up regulating with overconfidence in their expertise on the assumption it

is scientific.1?6

This is one of the many problems with IRBs—the gatekeepers to much empirical scientific and
academic inquiry. For example, an IRB member with traditional statistical expertise will confi-
dently impose old models of inquiry on researchers experimenting with new methods.

Confusion between expertise and science also pervades federal agencies. The resulting con-
fidence bias was especially clear during the COVID-19 debacle. Experts in multiple agencies
imposed scientifically dubious policies with great self-assurance, on the theory that they were
experts and we should follow the science.

Specialization Bias

Another irrationality of administrative decision making is the specialization bias. Expert
knowledge is specialized knowledge. Although this specialization has great advantages
for many purposes, it typically distracts experts from the breadth of other specialized per-
spectives and the public interest, which might moderate or modify their conclusions about
public policy.

Put in colloquial terms, when the proverbial dentist walks into a room and sees you, he sees
your teeth, not you as a whole. Indeed, dental experts recognized the value of fluoridation
for preserving teeth, but they never bothered to ask about its consequences for the mental
development of children exposed to fluoride in utero.'?’ Bureaucrats with expertise in fire haz-
ards insisted on flame retardants in children’s pajamas, without pausing to ask whether the
chemicals might be toxic to children.'?® Government immunologists focused on the measures
necessary to limit the transmission of COVID-19, without adequately taking into account the
costs of confining children and shutting down much of the economy.

The specialization bias is complicated by a host of factors. For example, it may be encour-
aged by similarly focused special interest groups, and it may be tempered by economic
review at the Office of Information and Regulatory Affairs and political review by the White
House.

In drawing attention to the specialization bias, this article doesn’t deny that specialized
knowledge can have value in regulatory decision making. It obviously is useful for agency
experts to share their specialized knowledge with legislators. But it is risky to leave law-
making decisions to experts, as they tend to be subject to their specialization bias. Even
when the heads of specialized agencies are not experts, they often are attached to their
agency’s specialized mission and therefore echo the bias of its experts. In short, expertise
and expert decision making are different, and the value of the one must be distinguished
from the danger of the other.
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Specialization Bias in IRBs

For a peculiarly self-conscious instance of the specialization bias, it is necessary to return to
IRBs. When government experts in biomedical ethics worked to protect human subjects from
research harms, they decided that their specialized regulatory goal should be pursued with-
out consideration of other, more general public interests. So they expressly required IRBs to
weigh risks to human subjects without considering the long-term benefits of the knowledge
acquired: “The IRB should not consider possible long-range effects of applying knowledge
gained in the research (e.g., the possible effects of the research on public policy).”?® In other
words, IRBs must deliberately be indifferent to the medical and policy benefits of research.

How serious is it to ignore the long-term medical and public policy benefits of research? The
costs can be staggering. Indeed, the research suppressed by IRBs has a body count. The tally
from the suppression of a single research project can easily run into hundreds of thousands
of deaths.’3% The overall losses are surely much higher. These human costs of ignoring the
long-term benefits of new biomedical knowledge were entirely predictable, but that’s not
what the experts cared about. They ostentatiously aimed to protect only human subjects and,
with this specialized concern, were indifferent to the price.

They were especially anxious to protect minorities from the burdens of research. So they placed
distinctive burdens on research that focused on minority human subjects—with inevitably
severe results for Black men, pregnant women, and anyone else who was the object of their
solicitude.”’

You might think that the specialized concern for human subjects, to the point of ignoring the
long-term benefits of the research, is justified by the high risk to human subjects. But the
argument here is merely about the use of IRBs under the human subject research regulations,
not FDA regulations. And in the research covered merely by the human subject research reg-
ulations, significant harms to human subjects have always been relatively rare.'®2 Of course,
when government is doing research (such as in the Tuskegee Study or the Army Radiation
Experiments), the risks to human subjects are high, but that has little to do with the risk of
research done outside the government.’®® So if one leaves aside the special dangers of gov-
ernment research, the costs for human subjects are relatively low, and they are overwhelmed
by the profound costs of discouraging research.

The use of IRBs to pursue the specialized goals of experts was unusually self-conscious. But the
resulting policy—of protecting against research harms without weighing long-term research
benefits—nicely captures the broader danger: The specialized aims of experts tend to over-
ride other interests, including the public interest.

Decision-making biases—including confidence, specialization, and size biases—distort a vast
range of administrative regulation. Although administrative power has long been justified as
distinctively rational, one must fear that its decision making suffers from its own irrationalities.
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The biases inherent in administrative decision making, however, do not stand alone. They are
joined by prejudices that intrude from without.

ADMINISTRATIVE ANXIETIES

Notwithstanding all that is wrong with the administrative state, there is much anxiety about
its demise. There is deep concern, even moral panic, about what we would do without the
administrative state. The fears, however, seem overstated. There is reason for caution, not
anxiety.

END OF REGULATION?

The most common response to the prospect of abandoning or even cutting back on the admin-
istrative state is that we need that regime for regulation. But the objections to administrative
power are not complaints about regulation; they do not question the benefits of clean air, safe
cars, or efficacious drugs. Rather, the point is that regulation can come along different path-
ways, unlawful and lawful, very harmful and less harmful. At stake, therefore, is not regulation,
but the administrative path for regulation.

It is true that congressional regulation would be different from administrative regulation.
For example, Congress would have to regulate through laws, not adjudications or consent
degrees, and so would have to state its requirements up front. It would be unable to rely on
waivers to trim back on overly broad rules and so would have to draft its rules relatively
tightly. And so forth.

Most substantially, Congress would need to overcome political disagreements and so would
not always adopt the same regulatory policies as administrative agencies. But that’s as much
as to say that Congress would be more hesitant than unelected agencies to impose regula-
tions of questionable popularity. In other words, because the legislative process would be
that of a representative body, the resulting rules would be less indifferent to popular feelings.
So advocates of a new regulation would have to be politically persuasive; they would have to
make their case to politicians and ultimately the public. Is that a danger or a benefit?

LOSS OF AGENCY EXPERTISE?

Another concern is that without agencies, we would not enjoy the advantage of their regula-
tory expertise. Lacking the depth of expertise enjoyed by many agencies, Congress would
regulate in ignorance.

The end of administrative power, however, would not necessarily mean the end of agencies
and their experts. They could continue to exist and could continue to propose rules based on
their expertise. The difference is that they would not issue their rules but would have to send
them to Congress for it to enact.
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One might fear that the ultimate enactors—the members of Congress—wouldn’t typically
know enough to digest agency recommendations. But heads of agencies are not always
experts, and this causes little concern. Moreover, agency expertise (as already noted) is not
necessarily the best measure of whether a regulation should be adopted. Expertise is differ-
ent from cutting-edge science, agency expertise is often below the scientific knowledge of
industry, and experts tend to suffer from the specialization bias.

So, it probably would be advantageous to have agency proposals adopted by members of
Congress. Being elected, they would be more responsive to the people and their diversity.
Being nonspecialists, they would be more likely than experts to evaluate proposed rules for
their advancement of the public interest—or at least multiple interests—not just one special-
ized goal.

In sum, there would not be much loss of agency expertise. Rather, the loss would be in
expert decision making.

CONGRESSIONAL DELAYS?

Delay is another serious concern, but the most serious delays would usually be more political
than procedural.

In at least some areas, the rapidly developing character of modern life probably requires rap-
idly changing regulation. Yet when delays are considered merely in terms of the formalities
required to adopt a regulation, there is no need for administrative power, because Congress
can act as quickly as agencies when it is motivated to do so. Agencies usually cannot adopt
regulations until they have published them in the Federal Register and given the public at
least thirty days to submit comments. But Congress faces no such formal time constraints.
Although it does not meet every day of the year, it usually meets at least some days every
month, which means Congress is almost always ready to act.

So fears about the pace of legislation do not rest on Congress’s procedural incapacity. Instead,
the question of delay is ordinarily more a matter of political obstacles: “[W]hat is discussed
in terms of speed is usually a concern about the political pace of legislation in Congress. The
argument that administrative power is necessary to keep up with the tempo of modern soci-
ety is typically a claim about the need to circumvent the delays inherent in popular represen-
tative politics.”"34

In contrast, delays are part of the administrative process at some important agencies. Any
licensing system will tend to delay the pace of scientific development—as evident at the FDA
and in the use of IRBs to regulate human subjects research. The delay is structurally embed-
ded and overly restrictive because even entirely innocent conduct must await permission or a
license. Additional delay results from perverse incentives—the FDA, again, being an example.
And these delays can be lethal. So delay is a familiar administrative problem, and it seems at
least as serious as political delay in Congress.'3®
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HOLDING STATUTES VOID?

There is some concern that a rejection of administrative power would require judges regularly
to hold agency-authorizing statutes void—indeed, that judges would have to reach very dis-
ruptive up-or-down decisions about such statutes.

But it is not necessary for a challenge to a binding agency rule to approach the problem at
the highest level of generality—that is, by asking whether Congress has unlawfully divested
itself of legislative power and vested it elsewhere. Instead, a challenge to such a rule could
focus on the more immediate and concrete problem of whether the agency or the executive
is unlawfully exercising legislative or judicial power, which the Constitution has not vested in
it. In other words, rather than evaluate the underlying statute, a judge often can more mod-
estly examine the authorized agency rule and hold it void.

The framers themselves and the judges in Hayburn’s Case clearly thought the immediate
problem in such situations was the executive’s exercise of nonexecutive power."®® And that
remains true for both principled and practical reasons more than two centuries later. To be
sure, a judge’s holding that an agency rule is unlawful might eventually reach other agency
rules and even the statute. In the meantime, however, the judge could focus on the lawful-
ness of a concrete administrative rule and avoid more abstract and disruptive questions
about the full range of statutory authorization.

BURDENS OF ADJUDICATION?

A more serious concern is that a shift away from administrative power would significantly
burden the courts. Could the work of the administrative state be undertaken by the courts sit-
ting with real judges and juries? This is a sobering question, and it suggests that the difficulty
with decommissioning the administrative state may be more judicial than legislative.

But these judicial difficulties, although serious, can easily be overstated. For example, the
core of administrative adjudication that needs to be taken over by the courts is the work
of ALJs in deciding cases applying binding administrative regulation. Is this more than the
courts could handle?

There are many ALJs. Most of them, however, are determining the distribution of benefits, the
status of immigrants, and so forth, not applying binding regulations. In other words, most are
engaged in the exercise of ordinary and lawful executive power, not an administrative version
of judicial power.

To understand whether courts could manage the judicial matters currently handled by ALJs,
one must examine ALJs who adjudicate binding regulations. For example, the SEC employs
only five administrative law judges, the Occupational Safety and Health Review Commission
has twelve, and the National Labor Relations Board has thirty.’¥ In total, outside the Social
Security Administration, there are said to be only 257 ALJs.’3® And probably only some frac-
tion of them are substantially engaged in applying binding regulations.
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Whatever the exact number, it is not overwhelming. It means that ALJ adjudication of binding
rules could be handled with only a moderate expansion of the judiciary.

JURY RIGHTS?

In the shift from ALJs to judges, regulatory defendants would regain their jury rights, and it is
often worried that juries are inefficient. But although jury trials are time consuming and expen-
sive, jury rights can lead to clearer judicial decisions and more settlements.

Without the right to a jury trial (as revealed by the English experience in almost completely
abandoning juries), judges tend to blur the law with the facts and make the law inordinately
complex. In America, by contrast—even in an era in which most cases are settled before
they go to a jury—judges anticipate that future cases will come before juries and there-
fore tend to distinguish the law from the facts and often keep the law simple enough to be
explained to a jury.

So if the cases now handled administratively were restored to the courts, judicial decisions
probably would go further than administrative decisions in developing a body of clarifying
precedent, distinct from the narrow facts of particular disputes, thus enabling more disputes
to settle. The point is not that there necessarily would be many more jury trials, but that the
right to a jury would lead judges to distinguish the law and the facts and sometimes keep the
law simple enough for a group of laypersons to understand.

The law thus would develop in ways apt to facilitate settlements. So judges would not face the
same amount of adjudication as is currently undertaken by agencies. How much less is diffi-
cult to discern, but there could be some distinct efficiencies.

Concerns about an end to regulation and other risks are well-meaning but overstated. Yes,
the transition to the nonadministrative state would be complicated. But some hurdles have
been exaggerated, and some advantages, ignored. The nonadministrative state wouldn’t be
without regulation; instead, the regulation would be different, more moderate, and imposed
in compliance with the Constitution.

PRINCIPLED EXPERIMENTAL GRADUALISM

It would be unrealistic to expect a complete abandonment of administrative power in the
immediate future. As a colleague wryly observed, “Rome wasn’t burned in a day.” So,
although it is interesting to evaluate how we would manage entirely without administrative
power, the more pressing question is how to cut back on it without undue risk to valuable
regulation. This article therefore closes by noting the advantages of a principled experi-
mental gradualism.
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Most critics of administrative power are eager to see step-by-step experiments in dismantling
the administrative state. The scholarship defending the current regime, however, doesn’t give
up even an inch, and this uncompromising attitude has become an obstacle to gradualism.

One might have expected some willingness to place the administrative state on a more defen-
sible footing by abandoning marginal and dubious doctrines, such as Chevron and Auer. Instead,
much administrative scholarship clings to them. One might have thought there would be some
willingness to let administrative defendants resolve questions about the constitutionality of
ALJs before being tried by them, but the SEC resisted that all the way up to the Supreme
Court in Axon v. SEC and Cochran v. SEC.™®® One might have thought there would be some
willingness to abandon secret legislation, gag orders, and having ALJs be accountable to
politically appointed commissioners. But no such concessions are in the offing.

This rigidity is unfortunate because it stands in the way of a desirable gradualism. Although
the argument here is against administrative power as a whole, this is not to say that the change
must happen all at once. On the contrary, there is much to be said for a less hasty approach.

In the courts, such gradualism is built-in, being a natural result of their habitual caution and
their jurisdiction over cases and controversies, not abstract questions. On the one hand, judges
need to say what the law is that dictates their decisions. So they should candidly state the
Constitution’s principles. At the same time, they must reach their decisions only case-by-case
without unnecessarily resolving constitutional questions. A judicial rectification of the adminis-
trative state will therefore naturally occur only gradually as unavoidable constitutional questions
reach the courts.

An even more moderate approach could occur politically—for example, if the executive were
to ask one agency to give up making binding rules and submit its regulations to Congress for
it to enact. Afterward, the executive could make such a request to another agency. This grad-
ual experimentation, agency by agency, would enable the executive to learn from the experi-
ence, so as to dismantle administrative power in a smooth and nondestructive manner.

Similarly, a single agency, such as the SEC, could be asked to switch its enforcement from its
ALJs to federal district courts. The SEC has only five ALJs, and it already is retreating from
relying on them. So it would not be unduly burdensome on the courts if the SEC were to bring
its enforcement actions to the Justice Department, for it to pursue in federal district courts.

Alternatively, the executive could ask all agencies to relinquish one type of unlawful power.
For example, it could tell government lawyers not to seek Chevron deference—on the theory
that government lawyers should not ask courts to violate the due process of law, lest the
lawyers themselves violate due process and their ethical duties. After this initial experience,
the executive could move to another unconstitutional type of power. And then another. The
unwinding of unlawful power could be measured and orderly.

If the defense of administrative power were to retreat to what could be justified on high
administrative principles, the change could be even more gradual. Perhaps, for example,
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there could be agreement that if there is to be administrative rulemaking, it must rest on
express congressional authorization. Perhaps there also could be agreement that agencies
should at least use rules to regulate Americans—not waivers, guidance, boycotts, threats of
hyperintensive inspection, and so forth.

Another approach would be for Congress to adopt older agency rules in statutes. For exam-
ple, there is no reason for the SEC’s antediluvian Rule 10b-5 to remain administrative. It is
eighty years old. And if Congress refuses to enact older rules, perhaps they should just be
abandoned under a sunset provision.

Such compromises would relieve much of the pressure for more dramatic changes. There
would still be demands for conformity with the Constitution’s principles. But the dispute over
administrative power would become less intense.

If the administrative state is not trimmed prudently, step-by-step, it is likely to collapse more
dramatically. So it would be wise to seek gradual pathways for experimentally moving toward
constitutional governance. If the administrative state is bound to change, its fate should be
considered an opportunity for thoughtful reconstruction.

CONCLUSION

This article has drawn attention to the damage done by administrative power. The burdens of
the administrative state mean that change will be coming—sooner than later. So it would be
prudent to begin gradually lightening our administrative load.

The administrative damage is substantial. It includes layers of harm, much of it both constitu-
tional and contemporary.

1. The administrative state slices through the Constitution’s structures and their protec-
tions for our freedoms, including the freedom to be governed by laws made by our
elected representatives and the freedom to be held to account in courts with real
judges and juries.

2. It violates constitutional rights, systematically violating most procedural rights and even
substantive rights such as speech.

3. Rather than the rule of law, or even the rule of rules, administrative power is unruly. It
abandons even administrative ideals and descends down to unsanitary mechanisms
of power.

4. lts decision-making biases undermine its rationality.
5. Atleast at the federal level, it has origins in prejudice, and it remains discriminatory.
6. Itis dehumanizing—in that it diminishes the personal and political agency of individuals.

7. It undermines political stability by encouraging alienation and political warfare.
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8. The anxieties about abandoning the administrative state tend to be overstated.

9. Change is inevitable, as administrative power bears down on Americans in ways that
increasingly seem intolerable—so it already is crumbling under its own weight.

10. It therefore seems prudent to seek a responsible return to constitutional governance—in
particular, a principled and experimental gradualism.

The vast and varied damage inflicted by the administrative state cannot be ignored. So it is
time to face up to the reality of this power and its harms.

NOTES

1. The enumeration of harms is not intended to be complete. For example, this article will not recite
the economic damage from its regulation, as that is largely a familiar question. Instead, it will lay out
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