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I ”I LEGITIMACY OF ADMINISTRATIVE LAW

The Major Questions Doctrine
Right Diagnosis, Wrong Remedy

Thomas W. Merrill

The Supreme Court term that ended in the summer of 2022 will be remembered for, among
other things, the Court’s endorsement of something called the “major questions” doctrine. The
doctrine emerged in four decisions, three arising out of regulatory actions of the Biden admin-
istration in response to the COVID-19 pandemic (collectively referred to below as the “three
COVID-19 cases”), and the fourth out of a controversy over the scope of the Environmental
Protection Agency’s (EPA) authority to regulate greenhouse gases emitted by existing fossil-fuel
power plants.! The Court either stayed or disapproved of the agency action in three cases,
but in the fourth allowed a regulation by the Department of Health and Human Services (HHS)
to stand, requiring that all health care personnel in federally funded facilities be vaccinated
against the COVID-19 virus.? A rough statement of the new doctrine is that courts will not
uphold novel agency efforts to regulate questions of “economic and political significance”
unless the agency can point to clear congressional authorization for such action.® But the
future import of the doctrine is uncertain.

The primary response of the legal academy to the major questions doctrine has been very
negative. Perhaps the most widespread view is that the doctrine is a covert attempt to revive
the nondelegation doctrine, thought to have been put to rest by multiple decisions of the
Supreme Court since 1935 upholding congressional delegations of highly discretionary power
to administrative agencies.* Others have argued that it is a partisan device that allows the Court
effectively to veto administrative initiatives it does not like.5 In other words, the doctrine is a
power grab by the newly empowered conservative majority of justices.

A better explanation for the emergence of the doctrine, | argue, is dissatisfaction with the
framework for judicial review of agency legal interpretations that dominated administrative law
for more than thirty years—the so-called Chevron doctrine, named for Chevron U.S.A. Inc. v.
Natural Resources Defense Council, Inc.® To be sure, Chevron was not mentioned in any of
the controlling opinions in the four major questions decisions. But this does not distinguish
these decisions from other administrative law cases decided by the Court in recent years.
By some unspoken agreement, the justices have stopped applying the Chevron doctrine.”
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The most plausible explanation is that the justices in the conservative majority all agree
that changes need to be made to the Chevron regime, but they have not reached a consensus
about what form those revisions should take. Outright overruling, although occasionally advo-
cated by Justices Thomas and Gorsuch, would be difficult to explain given that Chevron is
the most cited decision in all public law and was applied by the Court itself in over 100 cases.®
From this perspective, the major questions doctrine should be seen as a carve-out from the
Chevron doctrine, one that all six justices in the conservative majority could agree on as a
partial corrective to some of the most frequently cited failings of the Chevron regime.

In what follows, | argue that the Chevron carve-out provides a better fit with the features of the
newly minted major questions doctrine than does the explanation that it represents a covert
revival of the nondelegation doctrine.? | also argue that the failings of the Chevron regime
that motivated the carve-out are legitimate concerns warranting adjustments in the
Chevron doctrine. In that sense, the major questions doctrine can be said to rest on a cor-
rect diagnosis of some of Chevron’s failings. | also argue, however, that the major questions
doctrine, as formulated in the four decisions of the 2021 term, is the wrong remedy for these
failings, most centrally because it posits a role for the courts that is inconsistent with the
comparative advantage of an independent judiciary. This points to another advantage of
the carve-out thesis: it suggests a way of integrating the major questions doctrine with long-
standing conceptions about the proper role of the courts in a liberal constitutional order.

1. WHAT IS A MAJOR QUESTION?

The major questions doctrine did not come out of nowhere. The Court had episodically
expressed skepticism about agency assertions of “broad and unusual authority through
an implicit delegation.”’® For example, the Court held in 2000 that the Food and Drug
Administration (FDA), after consistently disclaiming such authority, could not regulate
tobacco products as ordinarily marketed based on its general authority to regulate drugs
and devices." And in 2014, the Court held that the EPA could not subject stationary sources
of air pollution to certain stringent regulations based on the quantity of greenhouse gases
emitted, since this would “bring about an enormous and transformative expansion in EPA’s
regulatory authority without clear congressional authorization.”"?

Until 2022, however, such expressions of skepticism about novel and expansive agency inter-
pretations had been offered in the course of exercises in ordinary statutory interpretation, nearly
always as part of “step one” or “step two” of the Chevron doctrine. The Court’s statements
had the status of sayings or maxims, such as the oft-quoted quip that Congress does not hide
“elephants in mouseholes.”’® In contrast, in the recent decisions, most prominently West Virginia
v. EPA, the Court elevated these observations to the status of a distinct “doctrine.” The Court
acknowledged that calling the collection of “common threads” among previous decisions a
“doctrine” was new."* But it offered no guidance as to the significance of labeling something
a doctrine, as opposed to, say, a generalization from precedent or even a canon of statutory
interpretation. This, in effect, is the critical question presented by the recent decisions: What is
the significance of announcing that something is a “doctring”?'
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The obvious and generally dispositive question is, What constitutes a “major question”?
Chief Justice Roberts’s opinion for the Court in West Virginia, as is often his style, sought to
ground the idea of major questions in precedent, and in so doing offered up quotations from
a number of the Court’s previous decisions. Thus, we read that a major question exists when
an agency offers a “novel reading” of a statute that would result in the “wholesale restructuring”
of an industry; when it advances a claim of “sweeping and consequential authority” based
on a “cryptic” statutory provision; when it entails “unheralded” regulatory power over “a sig-
nificant portion of the American economy;” when it invokes “oblique or elliptical language”
to make a “radical or fundamental change” in a regulatory scheme; when it cites an “ancillary
provision” to “adopt a regulatory program that Congress had conspicuously and repeatedly
declined to enact itself[,]” and so forth.'®

It is hazardous to attempt to distill a more precise formulation of what constitutes a major
question based on this collection of quotations. The root idea, as | read the Court’s opin-

ion in West Virginia, together with its three per curiam opinions arising out of the COVID-19
pandemic, is that a major question is one characterized by three features: first, the agency
decision under review is a deviation from its settled sphere of action (“novel,” “unprecedented,”
“unheralded”); second, the agency decision has the effect of significantly changing the scope
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of the agency’s authority (“transformative,” “radical change,” “wholesale restructuring”); and
third, the agency action is a big deal (“sweeping and consequential,” “vast economic and
political significance”). Admittedly, there are other themes as well, such as the idea that the
agency action constitutes an end run around congressional authority (“a regulatory program
that Congress had conspicuously and repeatedly declined to enact itself”).

Justice Gorsuch, in a concurring opinion in West Virginia joined by Justice Alito, sought to provide
a crisper formulation of the meaning of a “major question.” He discerned three inquiries that
provide “a good deal of guidance.”” First, does the agency claim the power to resolve a matter
of great “political significance,” such as one in which Congress has considered and rejected
“bills authorizing something akin to the agency’s proposed course of action”?'® Second, does
the agency seek to regulate “a significant portion of the American economy” or does its action
implicate “billions of dollars in spending” by private persons or entities?'® Third, does the agency
seek to intrude into an area “that is the particular domain of state law,” thus implicating consid-
erations of federalism?2° The first two inquiries are compounds of two separate factors (e.g., politi-
cal controversy and prior rejection by Congress), so arguably Gorsuch has posited five factors
rather than three. Without regard to how one totes up the factors, the determination of whether
something is a major question entails the weighing of variables that cannot be reduced to a
common metric. And the justice added that his list of “triggers may not be exclusive.”?'

The Gorsuch concurrence further muddies things up by offering an exegesis about what qual-
ifies as clear congressional authorization. Here, as expected, we read that “oblique or ellipti-
cal language,” “gap filler” provisions, and “broad and unusual authority” do not count.?? But
we also read that novel agency interpretations of old statutes, agency interpretations that are
not contemporaneous with the enactment of a statute or of long-standing duration, and inter-
pretations that reflect a “mismatch between an agency’s challenged action and its congres-
sionally assigned mission and expertise” may not count.?® These latter circumstances suggest
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a concern about the novelty or lack of precedent for the agency interpretation (very much a
theme of the majority opinions). As such, these latter factors seem to go to the nature of the
agency decision, not to whether Congress has supplied the requisite clear authorization. So
maybe the concurrence posits eight factors, rather than three or five.

There are some intriguing differences between, on the one hand, the description of the
major questions doctrine in Chief Justice Roberts’s opinion for the Court in West Virginia
and the three per curiam opinions in the COVID-19 cases, and, on the other hand, Justice
Gorsuch’s concurring opinions in West Virginia and NFIB (the Occupational Safety and
Health Administration (OSHA) vaccine mandate case).

First, the chief justice’s opinion for the Court in West Virginia and the three COVID-19 cases
do not reference the nondelegation doctrine. This is especially notable in West Virginia,
where the opinion for the Court by the chief justice is pure administrative common law. The
quotations he musters were taken exclusively from decisions applying the Chevron doctrine,
which is itself a form of administrative common law.?* Other than one unelaborated refer-
ence to “separation of powers principles,” there is no reference to the Constitution in any of
these opinions.?® To top it off, the chief justice concludes his opinion in West Virginia with
the observation that “[clapping carbon dioxide emissions at a level that will force a nation-
wide transition away from the use of coal to generate electricity may be a sensible ‘solution
to the crisis of the day.”. .. [But a] decision of such magnitude and consequence rests with
Congress itself, or an agency acting pursuant to a clear delegation from that representative
body.”?® So the problem was not that the issue could not be delegated; it was that the issue
had not been delegated with sufficient clarity.

The Gorsuch concurrences, in contrast, are written on a much broader canvas, aligning the
major questions doctrine with various substantive canons of interpretation applied by the
Marshall Court and explicitly linking it to the nondelegation doctrine, something Gorsuch has
urged the Court to revive.?” Even so, it is not clear that Gorsuch regards the major questions
doctrine as a device for enforcing the nondelegation principle. He writes in NFIB that OSHA's
regulation violates the major questions doctrine because it was not clearly authorized by
the agency’s statute. He then adds: “[IIf the statutory subsection the agency cites really did
endow OSHA with the power it asserts, that law would likely constitute an unconstitutional
delegation of legislative authority.”?8 This too indicates that the major questions doctrine is
aimed at the clarity of the delegation, not its permissibility vel non.

Also, although this may prove to be a small point, Justice Gorsuch in his separate opin-
ions repeatedly characterizes the major questions doctrine as a “clear statement rule.”
Chief Justice Roberts never uses the expression in the portions of his opinion in West Virginia
setting forth his understanding of the doctrine, nor does the expression appear in the per curiam
opinions of the Court in the three COVID-19 cases. Instead, the opinions for the Court speak
of the requirement of “clear authorization” by Congress. Clear statement connotes a demand
for express authorization in the text of a statute. Clear authorization is less precise. It might
include, for example, implicit ratification of the agency position by subsequent legislative
action or (heaven forbid!) authorization found in persuasive legislative history.
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Beyond these differences in the content of the majority opinions and the Gorsuch concur-
rences, it is also instructive to compare the outcomes reached in the four decisions and

the rationale given for these outcomes. The theme of agency consistency or inconsistency
over time plays a key role in all four decisions. In each of the three decisions disapproving

the agency action, the Court portrays the agency as having departed from previously settled
understandings. The Centers for Disease Control and Prevention (CDC) eviction moratorium
was based on a statute that had “rarely been invoked—and never before to justify an eviction
moratorium.”2® The OSHA vaccination rule was a broad mandate “never before imposed” by
the agency in the fifty years of its existence.3° The Clean Power Plan adopted by the Obama
administration to regulate existing power plants rested on a generation-shifting strategy never
before used in setting an emissions standard under the relevant statute. In contrast, the one
agency action upheld in the four major questions cases—the interim rule requiring that all
employees in Medicare- and Medicaid-funded facilities get vaccinated—was upheld on the
ground that HHS had a “longstanding practice” of issuing rules imposing “a host of conditions
that address the safe and effective provision of healthcare.”3' The majority in that case (which
included the chief justice and Justice Kavanaugh) was unmoved by the dissent’s argument that
HHS could point to no grant of rulemaking authority that clearly authorized such regulations.32
Perceived consistency with past regulatory practice carried the day.

Also, it is instructive to compare the four decisions in terms of whether the controlling opinion
concluded the agency action had major economic and political significance. An important
theme in each case was whether the controlling opinion perceived the agency as having
“strayed out of its lane.”33 The CDC’s moratorium on evictions intruded “into an area that is
the particular domain of state law: the landlord-tenant relationship.”3* OSHA was charged with
workplace safety, not with promoting “general public health.”3® The EPA was created to deal
with air pollution, not to balance “the many vital considerations of national policy implicated in
deciding how Americans will get their energy.”3¢ In contrast, HHS was acting squarely within
its wheelhouse in adopting a regulation designed to promote the health and safety of hospital
and nursing home workers.%”

A final point: it makes no sense as a conceptual matter to enforce the nondelegation doctrine
with a requirement of clear congressional authorization. The nondelegation doctrine rests
on the proposition that the Constitution gives Congress the exclusive power to legislate, and
therefore Congress cannot transfer this authority to another branch of government.®® Over
the years, the Court has implicitly defined “to legislate” (in the nondelegation context at least)
to mean to transfer great discretionary power to act with the force of law to another branch
of government.?® Hence the proposition that if Congress cabins the transfer of power with
an “intelligible principle” (or limits it to “filling up the details”), there has been no violation
of the Constitution, because there has been no transfer of great discretionary power. But if
Congress has exclusive authority to legislate, and cannot transfer this to another branch of
government by giving it great discretionary power, it makes no sense to say Congress can
transfer great discretionary authority by clearly authorizing the transfer.40

Putting this together, the case for characterizing the major questions doctrine as an effort
to revive the nondelegation doctrine in the guise of a “clear statement rule” is weak. There
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seems to be a tendency to take the Gorsuch concurrences as the true expression of the
Court’s reasons for adopting the major questions doctrine.*” To be sure, Gorsuch writes with
more self-assurance and grounds his arguments in jurisprudential ideas wrapped in a quasi-
originalist gloss. But the majority opinion in West Virginia and the three per curiam opinions
are opinions for the Court and carry the full force of precedent. Justice Gorsuch’s concurring
opinions garnered no more than three votes, and thus have no binding authority.*? The fact
that the nondelegation doctrine is not mentioned in any of the majority opinions would seem
to belie the claim that a revival of that doctrine is the real objective of the Court.

On the other hand, the fact that the precedents relied upon by the Court are nearly all taken
from previous Chevron decisions, more specifically, from decisions declining to defer to
agency legal interpretations under Chevron, supports the contention that the doctrine is a
carve-out from Chevron. And as | argue in the next section, both the rhetoric of the majority
opinions and the outcomes reached in the four cases correspond to major criticisms of the
Chevron doctrine offered by the justices in the run-up to the major questions decisions.

2. THE RIGHT DIAGNOSIS

The major questions doctrine is grounded in a correct diagnosis of some significant problems
that have emerged in recent years in calibrating the correct role of courts in reviewing agency
interpretations of the statutes they implement. Judicial review of agency interpretations has been
dominated for nearly thirty-five years by the two-step approach associated with the Chevron
decision.*® Under this approach, courts first ask whether the statute in question provides a
“clear” or “unambiguous” answer to the question presented. If so, then that answer must be
enforced. But if the court concludes that the statute does not clearly or unambiguously answer
the question, then, second, the court asks whether the agency’s interpretation is “reasonable,”
meaning one that a reasonable interpreter could permissibly adopt, even if the court thinks it is
not the best reading. If the agency interpretation is reasonable, then the court must accept it.**

Chevron justified this two-step conception of the division of authority between agencies and
courts by framing the inquiry in terms of a delegation of authority by Congress. The Court
noted that prior decisions held that Congress could make explicit delegations to agencies to
interpret a statutory term. The Court added, without elaboration, that such a delegation can
be implicit as well as explicit.*®* The Court also noted that interpretations of unclear statutes
often require the reconciliation of conflicting policies. Agencies are better than courts at
making such policy decisions, the Court observed, both because of their greater expertise
and also because they are accountable to the elected president. Courts, by contrast, are
insulated from the political process and should stick to enforcing the law rather than wading
into policy disputes, unless this cannot be avoided.*®

This streamlined two-step doctrine proved to be popular with overburdened lower courts.
Eventually, the Court extended the two-step doctrine to multiple agencies, establishing it
as a universal metric for assessing agency interpretations of the statutes they administer. |
cover much of the history in a recent book.#” Yet the streamlined approach to judicial review
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associated with Chevron also remained controversial. Two problems, in particular, appear to
have weighed on the Court, or at least many of the justices, in recent years: legal instability
and (in)ability to assure that agencies confine themselves to the authority delegated to them
by Congress.

2.1 LEGAL INSTABILITY

One problem is that the Chevron formula, by allowing successive administrations to adopt dif-
ferent but “reasonable” interpretations of regulatory statutes, appears to generate instability
in the law. At different times, a pattern emerged. First, one administration would interpret the
statute to mean x, then the next administration would interpret it to mean not-x, then the fol-
lowing administration would revert to x, and so forth.#® When this happened, regulated entities
could fairly claim that they were being whipsawed by ever-changing legal requirements, which
injected great uncertainty into the nature of their legal obligations and made long-term plan-
ning difficult. The proper interpretation of the Clean Air Act, insofar as it applies to climate
change, provides a prime illustration. The Bush Il administration interpreted the act narrowly,
the Obama administration broadly, the Trump administration reverted to narrow interpretation,
and the Biden administration wants to go broad again. This was effectively the source of the
dispute in West Virginia.

In the era before Chevron, this kind of regulatory flip-flopping would have been met with judi-
cial skepticism. As Aditya Bamzai has documented, the courts pre-Chevron frequently said
that they would give “weight” (sometimes “great weight”) to agency interpretations that were
consistently maintained over a significant period of time.*® Agency interpretations inconsis-
tent with past readings, in contrast, were viewed skeptically and given little or no “weight.”%°
This privileging of agency consistency created an incentive for agencies to adhere to settled
understandings, which thereby promoted the ability of regulated entities to rely on agency
interpretations laid down in the past.

In Chevron, the respondents argued that the EPA’s interpretation of “stationary source” was
entitled to no weight because the agency had changed its mind about whether this referred to
an entire plant or to any emission source within the plant.5! The Court rejected this argument,
commenting that “[aln agency interpretation is not instantly carved in stone. On the contrary,
the agency, to engage in informed rulemaking, must consider varying interpretations and the
wisdom of its policy on a continuing basis.”®2 This was read by later courts (perhaps wrongly)
to mean that adherence to settled interpretations by agencies no longer matters.53

Chevron’s two-step standard of review also seemed to devalue any concern about agency
constancy in matters of interpretation. The first step, in which the court was to ask if the stat-
ute has a clear or unambiguous meaning, appeared to contemplate an exercise in de novo
review by the reviewing court, abstracting away from the agency interpretation. The second
step, in which the court was to ask if the agency interpretation was reasonable, appeared to
contemplate an assessment of the agency’s interpretation against judicial norms of sound
interpretation.®* This too seemed to preclude giving any consideration to the value of stability
in the law over time.
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Toward the end of Chevron’s reign, the Court appeared to be increasingly concerned about
sudden shifts in administrative interpretation and the lack of “fair warning” that such shifts
could entail. In an opinion written by Justice Alito, the Court declined to give strong deference

to an agency interpretation of its own regulations that presented the danger of “unfair surprise”
because it conflicted with long-standing industry practice to which the agency had acquiesced.?®
In another opinion for the Court, Justice Kennedy held that an interpretation by an agency
“inconsistent” with its “longstanding earlier position” was not eligible for Chevron deference.5¢

Justice Gorsuch, both before and after he joined the Court, generalized this concern. As he
wrote in one separate opinion:

[Tlhese days it sometimes seems agencies change their statutory interpretations almost as
often as elections change administrations. How, in all this, can ordinary citizens be expected to
keep up—required not only to conform their conduct to the fairest reading of the law they might
expect from a neutral judge, but forced to guess whether the statute will be declared ambiguous;
to guess again whether the agency’s initial interpretation of the law will be declared “reasonable”;
and to guess again whether a later and opposing agency interpretation will also be held reason-
able? And why should courts, charged with the independent and neutral interpretation of the
laws Congress has enacted, defer to such bureaucratic pirouetting?%”

Gorsuch recently reiterated this critique in a separate opinion in a case that would have to be
characterized as presenting a “minor question” (except by those directly affected).5® So this
aspect of the movement to curtail Chevron promises to persist after the Court’s announce-
ment of the major questions exception.

2.2 THE SCOPE OF AGENCY AUTHORITY

A second concern that emerged over time is whether Chevron-style deference is capable
of preserving long-standing principles of separation of powers. The Constitution, on any fair
reading of the document, makes Congress the lawmaking institution of the federal government.
Collectively, the Constitution’s expansive provisions dealing with the powers of Congress,
especially in contrast to the minimal powers of the president, have always been understood
to establish the principle of legislative supremacy. What this means is that duly enacted leg-
islation has a higher form of legal authority than any executive order issued by the president
or any regulation or order issued by an administrative agency. This is a settled understanding
about the American legal system. All agree that if there is a direct and unambiguous conflict
between what a statute says and what the president does by executive order or what an
agency does by regulation or order, the statute prevails.>®

Over time, two doctrines have emerged designed to preserve the principle of legislative
supremacy. One is the nondelegation doctrine. This says, in effect, that Congress may not
delegate too much discretionary authority to either the president or an administrative depart-
ment or agency.®® The rationale for the nondelegation doctrine is often expressed in terms
of democratic theory: Congress is the branch of government where conflicting views about
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public policy are thrashed out and critical compromises are reached.?’ So important issues of
policy should be resolved by Congress, not handed off to some other branch of government.

The remedy for a violation of the nondelegation principle is invalidation of the offending statute.
Other than two 1935 decisions involving provisions of the National Industrial Recovery Act,
this has not occurred.?? The standard formula for determining whether Congress has con-
ferred too much discretion on the executive is to ask whether the legislation includes an
“intelligible principle” for guiding the actions of the executive actor, which the Court has always
discovered.®® More recently, several justices, led by Justice Gorsuch, have argued that the intel-
ligible principle formula is too lax. They have urged that the nondelegation doctrine be refor-
mulated to limit permissible delegations to those that require an agency to “fill up the details”
in a statutory scheme, or other limited circumstances.®* This proposition has attracted at least
tentative support from a majority of the justices on the current Court, but no holdings.®°

The Chevron decision was dismissive of the nondelegation doctrine. In a remarkable passage
near the end of the opinion, the Court said it is perfectly acceptable for contesting factions in
Congress, when they cannot agree about what to do, to reach a tacit agreement “to take their
chances with the scheme devised by the agency.”®® In other words, delegation is permissible
even if it is the product of Congress not being able to agree on major questions of public policy.

A second doctrine designed to preserve the principle of legislative supremacy posits that
administrative agencies “possess only the authority that Congress has provided.”®” This can
be called the “exclusive delegation” or the “anti-inherency” principle.®® It differs from the
nondelegation doctrine in that the concern is not with Congress giving too much discretion
to agencies, but rather that agencies act within the bounds of whatever discretion Congress
has given them. The rationale for this second doctrine can also be expressed in terms of dem-
ocratic theory. In addition, however, this second doctrine serves a critical coordinating func-
tion. Only Congress has the kind of authority to create agencies and define their functions—as
well as to determine whether particular issues should be addressed by the federal govern-
ment, the states, or private action. In other words, Congress is the only plausible institution to
decide who decides.®®

This second principle is enforced not by declaring a statute unconstitutional, but through
ordinary statutory interpretation by reviewing courts. Without regard to how much discretion
an agency is given, agency action that exceeds the bounds of its delegated authority is ultra
vires and its action will be set aside. This principle is clearly reflected in the Administrative
Procedure Act of 1946, which instructs courts to set aside agency action “in excess of statu-
tory jurisdiction.””°

The critical point for present purposes is that the Chevron doctrine provides no obvious way
for courts to enforce this second principle of legislative supremacy. Taken literally, the doc-
trine seems to say that if Congress lacks the foresight to delineate the powers of an agency
in clear and unambiguous language, the agency can exploit any gap, silence, or ambiguity to
expand or contract its powers in any way that passes muster as a permissible interpretation.
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On several prominent occasions, the Court has declined to take Chevron literally in this
context, as in the precursors of the major questions doctrine relied upon by the Court in
West Virginia. But in a fateful decision in 2013, the Court cemented the essential weakness
of Chevron in this regard.

The question presented in City of Arlington v. FCC was whether the Chevron standard of
review should apply to questions about agency “jurisdiction.””" In an opinion for five justices,
including three of the four liberals then on the Court, Justice Scalia held that the answer was
yes. His basic point was that every limit on agency authority is jurisdictional, in the sense
that an agency decision that violates such a limit is ultra vires and cannot be enforced. There
is thus no subset of decisions that are “jurisdictional” as opposed to “nonjurisdictional.””2
Since the ordinary standard of review for agency interpretations of statutory ambiguities is
Chevron, Scalia reasoned, Chevron must also apply to questions about the scope of agency
jurisdiction.”3

Justice Scalia of course did not think that agencies should be free to disregard limits on
the scope of their authority. But the remedy for wayward agency action, he insisted, was
for Congress to enact clearer statutes confining agency authority. As he put it, “Congress
knows to speak in plain terms when it wishes to circumscribe, and in capacious terms when
it wishes to enlarge, agency discretion.””*

Chief Justice Roberts, joined by Justices Kennedy and Alito, wrote an emphatic dissent. He
framed the issue this way:

My disagreement with the Court is fundamental. It is also easily expressed: A court should not
defer to an agency until the court decides, on its own, that the agency is entitled to deference.
Courts defer to an agency’s interpretation of law when and because Congress has conferred on
the agency interpretive authority over the question at issue. An agency cannot exercise inter-
pretive authority until it has it; the question whether an agency enjoys that authority must be
decided by a court, without deference to the agency.”®

The chief justice went on to observe that these propositions are rooted in separation of
powers precepts, particularly the principle of legislative supremacy.’®

City of Arlington is critical in understanding how the Court came to perceive the need for
something like the major questions doctrine. Standing alone, the Chevron doctrine pro-
vides no basis for enforcing limits on the nature and scope of agency authority when those
limits are not set forth in clear and unambiguous terms. In effect, the justices in City of
Arlington were divided on which was more important: preserving the Chevron doctrine for
all cases of agency statutory interpretation or preserving the ability of courts to exercise
independent judgment in enforcing the principle of legislative supremacy. Justice Scalia
and his supporters decided that it was more important to preserve Chevron. With the death
of Justice Scalia, the erstwhile champion of Chevron, and appointments to the Court of
new justices skeptical of Chevron, the balance of forces has shifted in favor of legislative
supremacy.
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The immediate problem with giving effect to this shift in priorities is stare decisis. The Court
itself has applied the two-step standard of review associated with Chevron in over 100 cases.””
Many of the justices in the conservative majority, including the chief justice, have authored
some of these decisions. Outright repudiation of Chevron would be impossible to square with
this history. Overruling City of Arlington might seem more doable. But overruling one of the
last major decisions by Justice Scalia would also be awkward, given his iconic status among
conservative jurists. And a close reading of the opinions in City of Arlington suggests that no
one disagreed with Justice Scalia about the difficulty of maintaining a distinction between
“jurisdictional” and “nonjurisdictional” questions in the administrative context. So there would
be no appetite for overruling City of Arlington in order to embrace that particular distinction.

What was needed was a work-around that would correct the abdication of judicial authority
to police agency violations of the scope of their delegated authority without overruling City of
Arlington. To achieve such a work-around, Chief Justice Roberts, a master at slicing and dicing
precedents and quotations in precedents, settled on the major questions doctrine. Shortly
after he found himself on the losing end in City of Arlington, the chief justice wrote for the
Court in a case presenting the question whether a health insurance exchange “established
by a state” includes one established by the federal government.”8 If the objective was to

rule for the government and assure that a future administration could not undo the decision,
this could easily be accomplished within the framework of the Chevron doctrine: the Court
could simply say that the statute was “clear,” once the meaning of “established by a state”
was considered in the context of the structure of the act, that is, consistent with “Congress’s
plan.”’? Instead, the chief justice declined to apply Chevron, on the ground that the case pre-
sented a “question of deep economic and political significance that is central to this statu-
tory scheme.”8% This laid the groundwork for emergence of the major questions doctrine in
the recent quartet. At least when the issue is “major,” the Court will decide for itself, in the
exercise of independent judgment, whether the agency interpretation is consistent with the
scope of its delegated authority. City of Arlington was not overruled but was reduced to a
proposition about the proper judicial posture when the matter is “minor.”

The twin failings of the Chevron regime emphasized here are of course closely related. They
are the product of the rise of presidential administration as the dominant mode of contempo-
rary government.8! Presidential administration, in turn, has unquestionably been driven by a
succession of perceived crises, such as international terrorism, financial instability, the COVID
pandemic, and climate change.82 Presidential administration employs administrative agencies
as instruments of power, in part because they are perceived as having the capacity to respond
quickly to crises. But in a world of close political division, where control by one political party
succeeds another, agency-made law is inherently unstable. And agency initiatives are often
concocted out of dubious interpretations of outmoded statutes. The Court’s dissatisfaction
with Chevron may reflect a deeper dissatisfaction with this contemporary political reality.

If this is the new reality, it is not clear that the Court has the capacity to change it. But be that
as it may, there are better and worse ways to repair a legal doctrine seen as abetting the rise of
inadequately constrained administrative power. The major questions doctrine is effectively

a reverse-Chevron doctrine for whatever qualifies as a major question. Chevron says courts
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must accept plausible agency interpretations of the statute they administer if the statute is
unclear; the major questions doctrine says courts must reject agency interpretations if the
statute is unclear. Assuming Chevron still applies in some fashion, the Court has now created
two diametrically opposed doctrines, which turn on whether or not the question at issue is
“major” and whether the statute is “clear.” The question is whether this work-around, designed
to mitigate the perceived deficiencies of the Chevron doctrine, is wise or, well, workable.

3. WHAT'S WRONG WITH MAJOR QUESTIONS

The major questions doctrine is problematic for a number of reasons. | will briefly consider
four grounds for concern: it substitutes political punditry for legal interpretation; it relies on
too many variables to be predictable; it will generate unmanageable conflicts in the lower
courts; and it does nothing to correct the problems associated with “minor” questions.

3.1 THE FLIGHT FROM LEGAL INTERPRETATION

Dissenting in West Virginia, Justice Kagan objected to the major questions doctrine on the
ground that in each of the precedents cited in support of the new doctrine, the Court had
engaged in a close analysis of statutory language and context. The statements in these deci-
sions that Congress was unlikely to have authorized agency action on an issue of economic
and political significance, she argued, were advanced as a kind of supporting observation
confirming an exercise in conventional statutory interpretation. As she put it, “the relevant
decisions do normal statutory interpretation: in them, the Court simply insisted that the text
of a broad delegation, like any other statute, should be read in context, and with a modicum of
common sense.”8 Justice Kagan was correct in her depiction of the provenance of the major
questions ideas. But she failed to identify the most problematic aspect of the new “doctrine.”

The major questions doctrine, if it requires a preliminary finding of “major question” before

a court will consider the agency’s interpretation, effectively requires courts to engage in

an exercise in political science. In determining whether something is a major question, the
factors mentioned by the chief justice, and by Justice Gorsuch in his concurring opinions,
include such variables as whether the matter is politically controversial, whether large num-
bers of dollars are involved, whether large numbers of people are affected, whether Congress
has sought and failed to legislate on the matter. The only element that implicates the traditional
interpretive role of the courts is whether the agency action is unprecedented or departs from
settled agency practice. Courts have a comparative advantage in matters of legal interpreta-
tion.84 But they have no obvious advantage in determining whether an issue is too “controver-
sial,” or affects too many people, or too many dollars, to be decided by an agency as opposed
to Congress. Courts should stick to their knitting—deciding disputes between adverse parties,
and when necessary resolving contested issues of law in order to resolve such disputes—and
leave political punditry to the pundits.

Both the Gorsuch concurrence and the Kagan dissent spoke about problems of a “mismatch”
between agency initiatives and congressional authorizations.8® But the biggest mismatch in
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West Virginia would seem to be between the majority’s characterization of the role of the fed-
eral judiciary under the major questions doctrine and conventional understandings about the
judiciary’s proper function relative to politically accountable institutions. Judges are thought
to have a comparative advantage in determining the facts in disputes between adverse par-
ties in a fair and impartial manner and in interpreting the statutes that Congress has enacted
in an “independent and neutral” manner, to borrow the expression of Justice Gorsuch
quoted earlier.88

By declaring the judiciary the arbiter of major questions of political and economic signifi-
cance, the Court has not only nominated judges for a role they are unsuited to play, it has
ignored the most important insight of the Chevron decision. Justice Stevens pointed out in
Chevron that when statutory interpretation ultimately turns on a policy dispute, courts have
two big disadvantages relative to agencies: courts are not directly accountable to elected
officials and thus indirectly to the people, and they have more limited experience with the
statute in question and the problems it is designed to solve.®” The major questions doctrine
portends a world in which the most consequential questions—the most controversial and
those implicating the most significant conflicting interests—will be made by courts having
neither accountability nor expertise. This is a deeply misguided division of authority over
regulatory policy.

3.2 INDETERMINACY

Another and rather obvious problem with the major questions doctrine is the extreme inde-
terminacy of the inquiry—something that is endemic to any legal doctrine that posits a large
number of variables of no specified weight. Chief Justice Roberts’s opinion for the Court in
West Virginia suggests factors that go to the surprising nature of the agency decision (unprec-
edented, novel, unheralded, etc.), its large consequences (millions of persons affected, major
economic significance, restructuring of an industry), and its controversial nature (Congress
has “conspicuously and repeatedly declined to enact”). Justice Gorsuch’s exposition sug-
gests three factors, or perhaps five, or perhaps eight.8®

Justice Scalia argued persuasively that “too much discretion” (the operative concept under
the nondelegation doctrine) is unworkable because discretion is a matter of degree.8® The
concept of “major question” is worse than a matter of degree. It is an extreme form of a mul-
tifactorial inquiry with no assigned weights or priorities among the factors. The net effect is
a kind of all-things-considered test that confers enormous discretion on a court to decide
whether the agency does or does not have authority over the relevant issue.®°

The problem is compounded by the slipperiness of the concept of clear authorization.
Justice Kavanaugh penned a persuasive critique of the use of the concept of “clarity” in the
Chevron doctrine in an article written while he was a judge on the D.C. Circuit.®’ He noted
that clarity is a matter of degree, which makes it difficult for judges to make decisions “in a
settled, principled, or evenhanded way.”®2 Coupling a finding that an issue is “major” with
a finding that authorization is not “clear” is an open invitation to judicial willfulness and
unpredictability.
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Considering the regulatory landscape, all sorts of disputes are likely to break out over what

is and is not a “major question.” If the Biden administration sets emissions standards for new
vehicles designed to force everyone to buy an electric car, is this a major question? Emissions
standards have been moved up and down for years, but does setting the standards in such a
way as to require an all-electric motor vehicle fleet constitute an effort to transform an entire
industry, making it a major question not backed by clear legislative authorization? What about
adoption by the Securities and Exchange Commission of a rule requiring firms to disclose their
efforts to comply with environmental, social, and corporate governance (ESG) principles? Is
the Deferred Action for Childhood Arrivals (DACA) program, now embodied in a regulation
adopted using notice-and-comment procedures, a major question? Does the Federal Trade
Commission have authority to issue legislative rules requiring internet service providers or
social media firms to share their data or platforms with potential competitors?% The list goes
on and the answers are mostly uncertain.

More far-reaching questions could loom as well. Does the major questions doctrine apply only to
agencies, or does it also apply to courts? | regard the Court’s decision in Massachusetts v. EPA,
declaring the term “air pollutant” in the Clean Air Act to include greenhouse gases like carbon
dioxide, to be a major question.®* But note that this was a decision by the Supreme Court that
reversed an EPA interpretation rejecting such a reading of the act, based on the misfit between
the statute’s regulatory strategies and a ubiquitous and global substance like carbon dioxide.
Should Massachusetts now be overruled? For that matter, what about constitutional decisions
by the Court effecting various social transformations without any clear authorization in the text
of the Constitution? Is the Dobbs decision just a constitutional version of the major questions
doctring?9%

A doctrine that raises so many questions, without any obvious answers, seems dubious
at best.

3.3 SUPERVISING THE LOWER COURTS

Another problem is how lower courts will respond to the major questions doctrine. Most
courts will probably react cautiously at first, waiting to see how the Supreme Court follows
up. When the Court announced another clear statement rule to the effect that general federal
statutes should not be applied to traditional state functions absent a clear statement,®® there
was not much follow-up by the Court. Perhaps as a result, the rule has not been extensively
invoked by lower courts.

That said, even if most lower court judges exercise caution, litigants eager to press any advan-
tage will not be shy. Those who would like to derail particular forms of administrative action,
in particular, will undoubtedly claim that their case presents a major question, and since there
will rarely be anything that can be characterized as a “clear authorization,” the agency action
must be invalidated. Faced with these claims, some judges will inevitably be moved to adopt
the major questions characterization. This may be backed up with an injunction prohibiting
the agency from enforcing its regulatory action, wherever it might apply. This will then set

off the usual scramble to obtain a stay in the court of appeals or, failing that, in the Supreme
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Court. Many have bemoaned the emergence of the Supreme Court’s “shadow docket,” com-
posed in significant part of rulings in response to these stay applications.®” The Court’s creation
of the major questions will only aggravate the phenomenon.

Whether or not litigation over the major questions doctrine generates more nationwide injunc-
tions, the potential for conflicts in the circuits is high. Given the extreme indeterminacy of the
doctrine, disagreement among the lower courts must be regarded as real concern. Some lower
courts will find particular agency initiatives barred by the major questions doctrine; others will
disagree. The new doctrine therefore raises the prospect of all sorts of confusion and conflicts
in the circuits breaking out, which the Supreme Court does not have the decisional capacity
to sort out on a conflict-by-conflict basis.

3.4 WHAT ABOUT “MINOR” QUESTIONS?

A final concern involves the very considerable segment of the legal universe that cannot
plausibly be characterized as presenting a “major question.” The Chevron doctrine, with its
flaws, applies to all interpretations of agency statutes, big deals and little deals alike. Not all
are questions of major “economic and political significance,” but they nearly all affect real
people in ways that matter to them. The Supreme Court, from its Olympian heights, may
not regard these questions as worthy of its attention. But such questions arise with some fre-
quency in the lower courts.®® If some lower courts employ a version of the Chevron doctrine that
says the agency nearly always wins, then some people may be the victims of agency action
that departs from settled law or that ignores important limits on agency action imposed by
Congress. Justice Kennedy, shortly before he retired, perceived that many lower courts were
applying Chevron to give “reflexive deference” to agency interpretations based on “cursory
analysis.”®® The major questions doctrine does nothing to fix this.

The Buffington case that recently attracted the attention of Justice Gorsuch is a good illustra-
tion.'%° The case involved a veteran entitled to partial disability benefits. He lost the benefits
when he was called up for active duty, but the benefits were not reactivated as required by
statute when he left active duty, because he was not notified about a Veterans Administration
regulation that required him to submit a new application in these circumstances. Whether
the regulation was justifiable in light of the statutory entitlement is debatable. The Court of
Appeals for Veterans Claims and the Federal Circuit did not consider the matter in any detail;
they simply upheld the VA regulation as permissible under the Chevron doctrine. A legal doc-
trine that allows busy courts to dismiss the claims of little people with a superficial gesture
deserves to be corrected. But the major questions doctrine offers no help on this score.

4. BETTER SOLUTIONS TO CHEVRON'S FAILINGS

The largest question posed by both Chevron and the major questions doctrine concerns
how to strike the right balance between stability and change in a liberal constitutional order.
Clearly, the best way to strike such a balance is by enacting legislation. Federal legislation
sits near the top of the legal hierarchy (just below constitutional limitations) and is capable
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of effecting significant change by superseding everything below it in the hierarchy (inter-
pretations of previous statutes, agency rules, executive orders, state law, common law). But
because new legislation is difficult to secure, given the multiple actors who have to sign off
and the limited capacity of Congress to enact laws,'”" legislation also enjoys a high degree of
stability once it is on the books. Given the incessant demands for change, and the inability
of legislatures to satisfy these demands, pressure has built on presidents to become agents
of change. This has translated into new ventures in administrative lawmaking and a surge of
legal actions by those opposed to these changes seeking to have them overturned by the
courts.

Both the Chevron doctrine and the major questions doctrine rest on ideas about the delega-
tion of interpretive authority from Congress to administrative agencies. In other words, both
invoke the authority of Congress. This is a testament to the understanding that legislation

is the right way to achieve a balance between stability and change. Chevron introduced the
idea of implicit delegations by Congress, and the doctrine it spawned eventually held that any
ambiguity in an agency statute is an implicit delegation by Congress to the agency to make
changes within the limits of the ambiguity.”°2 The major questions doctrine is effectively an
unacknowledged carve-out from Chevron. The doctrine posits that when a “major question”
is involved, a proper delegation from Congress must take the form of clear authorization;
according to the Gorsuch concurrences, only an express delegation or something close to

it will do.

Both the maximalist version of Chevron and the major questions doctrine are too extreme
for a second-best world desperately trying to strike the right balance between stability and
change without the benefit of a steady stream of legislation addressing salient social prob-
lems. The idea that any ambiguity in a statute is an implicit delegation transfers too much
power to administrative actors. The view that only express delegations will do for questions
that reviewing courts regard as “major” concentrates too much power in the courts.

Is it possible to do better? Perhaps not. But here are at least two relatively modest correctives
that might strike a better balance between stability and change than either Chevron in its
“maximalist” form or the major questions doctrine.

4.1 REDUCING LEGAL INSTABILITY

We have seen that the Court in the twilight of the Chevron era has become concerned that the
doctrine was promoting legal instability. The Court cut back on deference in cases where
the agency interpretation failed to provide “fair notice” to parties who had relied on earlier
agency interpretations. Each of the recent major questions decisions emphasizes the dangers
of dramatic agency changes in the law. Justice Gorsuch, in his anti-Chevron opinions both
before and after he joined the Court, has consistently sounded the theme that Chevron
unsettles the law. As he wrote recently:

[Chevron] encourages executive officials to write ever more ambitious rules on the strength

of ever thinner statutory terms, all in the hope that some later court will find their work to be
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at least marginally reasonable. When one administration departs and the next arrives, a broad
reading of Chevron frees new officials to undo the ambitious work of their predecessors and
proceed in the opposite direction with equal zeal. In the process, we encourage executive
agents not to aspire to fidelity to the statute Congress has adopted, but to do what they might
while they can.'03

Great rhetoric. But what is the solution? According to Justice Gorsuch, the solution is for
the courts to abandon all deference, at least maximal deference of the sort associated with
Chevron, and engage in “independent judgment of the law’s meaning in the cases that come
before the Nation’s courts.”104

This is not crazy as a solution. In terms of how they rank on the spectrum from stability to
change, courts fall near the far end of the stability pole. Progressive critics of the Court, who
rail about judicial power grabs and the like, completely miss the point.'°® Courts have no power
to do anything, unless nearly everyone, and most importantly the executive, agrees to abide
by their interpretations of the law. In order to keep nearly everyone complying with their views
of the law, courts must adhere to the precedents they have laid down in the past. Simply put,
if courts do not follow their precedents, no one else will either.'9¢ So all courts, including the
supposedly imperial Supreme Court, are strongly inclined toward stability in terms of their
views of the law. Extensions and qualifications are permissible, but they must be justified.
Overrulings must be kept to a minimum, and when they occur they require a special justifica-
tion. The result is that judicial interpretations are very sticky. (Case in point: the thirty-five-year
reign of the Chevron doctrine.)

There are many objections that can be made to the idea that courts should assume the exclu-
sive power of legal interpretation in the interest of restoring greater legal stability.'” Perhaps
the primary objection is that we do not simply want legal stability, we want an acceptable
balance between stability and change. But if change is inevitable, and if it is not going to
come from Congress (at least not often enough), we do not want it coming from the courts,
for all the reasons cited in Chevron and the legions of decisions following it.

Here is one suggestion, pulled from the legal toolkit: restore the idea that agency interpreta-
tions get “weight” if contemporaneous with enactment of the statute or if maintained in a con-
sistent and long-standing fashion, but get no weight if they represent a departure or swerve
from prior administrative understandings, at least if the departure is not accompanied by a
persuasive explanation. This is a very old doctrine, applications of which can be found in the
early decades of our Republic.'%® Partisans of a maximalist version of Chevron, most promi-
nently Justice Scalia, thought the doctrine had been abolished by Chevron. But scholars have
shown that the idea never went away, and kept popping up, even during the high-water mark
of the Chevron eral®® The current Court, given the disparaging remarks in the major questions
cases about “novel,” “unheralded,” and “unprecedented” agency action, would appear to be
receptive to a reaffirmation of these venerable canons.

The contemporaneous and long-standing canons put a thumb on the scale in favor of settled
expectations and preserving reliance interests. In so doing, they tilt the playing field in the
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direction of greater legal stability. They are not absolute. If an agency that perceives the
need for a course correction can muster the data and arguments in support of a change,
the reviewing court should give the agency’s position respectful consideration. But if the
court perceives that the agency is simply flip-flopping from one administration’s political
platform to another, the appropriate response should be for the court to announce its own
best interpretation of the statute, putting an end to the gyrations. This will require the con-
testing factions to direct their energies to Congress, which always retains the authority to
amend the statute to achieve a different outcome if it can muster the votes. In the meantime,
a measure of stability in the law will have been restored, whether or not observers regard
the settlement as optimal.1"®

4.2 ENFORCING CONGRESS’S ASSIGNMENT OF ROLES

What then should courts do about preserving the allocation of regulatory authority as estab-
lished by Congress? A preliminary question, of course, is whether the congressional assign-
ment of responsibilities is worth preserving. The structure of the Constitution tells us that
this is an aspect of legislative supremacy. And the Court has never wavered from the posi-
tion that only Congress can create an agency and that agencies, once created, can exercise
only the powers given by Congress." Conceivably, this is a bit of fusty thinking left over from
an era when one emergency did not follow another, and Congress could stay on top of what
was happening in the federal establishment."? Conceivably, it is time to throw in the towel, and
give the president, under some fiction about the meaning of the “executive power,” free rein to
run the federal government. | think not. It is not realistic for federal courts to attempt to require
Congress to make any and all “important” federal policy decisions, i.e., revive (or impose anew)
the nondelegation doctrine. The federal judiciary is too puny an institution, and too internally
divided, to enforce any such a proposition against the far-flung administrative state imple-
menting a massively complex US Code. The Court may fiddle with the formula for identifying
a violation of the nondelegation doctrine. But it is not going to reverse the reality that highly
consequential policy decisions often and inevitably come from administrative agencies like
the EPA, the Federal Reserve, the Federal Communications Commission (FCC), or the CDC.

It is not too late, however, to enforce the principle that administrative bodies have no author-
ity to act unless and until they can trace that authority to a delegation from Congress. This
version of legislative supremacy is critical in checking the power of the executive. And it per-
forms a vital function of coordination. As long as Congress controls the purse strings, only
Congress can decide who gets to do what, and with what resources.”®

The problem with restoring a meaningful role for the courts in enforcing the limits of agency
authority is City of Arlington. The Court, for better or worse, is committed to respecting
decisions like City of Arlington as a matter of stare decisis. Overruling City of Arlington,
for the reasons previously discussed, is probably not possible. The major questions doctrine
is best understood as an end-run around City of Arlington, but it is a seriously flawed one. Is
there a better way to restore judicial authority to enforce limits on agency authority without
concocting a misguided work-around like the major questions doctrine?
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Here is one idea: The Court in some future case should distinguish between the scope of
agency authority to regulate, and the scope of agency authority to interpret.* Courts must
always exercise independent judgment in determining whether an agency is acting within
the scope of its authority to regulate as delegated by Congress. Agencies should be given
respectful consideration in determining the correct answer to this question. But courts should
not accept any plausible agency view about the scope of its authority to regulate whenever
a question arises about that. Once the court determines that the agency is acting within the
scope of its regulatory authority, it should defer to the agency about the proper resolution
of interpretive questions that arise within the scope of that authority, presumably under the
Chevron doctrine or whatever emerges to follow it. In effect, courts should determine inde-
pendently the “space” in which an agency has been authorized to regulate, but once that
space has been delineated, the agency should be given significant leeway to determine how
best to interpret statutory ambiguities that arise within that space.”®

In light of this distinction, City of Arlington can be distinguished as a decision that rejected,
as an abstract proposition, the idea that there is a general exception to Chevron for any
question of interpretation that can be characterized as “jurisdictional.” The exception was
framed so broadly by the petitioners that it would encompass any ambiguity that arises
about an agency’s authority—including its authority to decide interpretive questions that
fall comfortably within its delegated authority to regulate. This, as the Court observed,
would effectively eviscerate Chevron."® In this respect, it is helpful that the Court in Arlington
assumed, without deciding, that the FCC was acting within the scope of its regulatory author-
ity in interpreting the phrase “within a reasonable period of time” as it applies to the siting of
wireless transmission towers."” In other words, the Court did not apply Chevron to determine
whether the agency was acting within the scope of its authority to regulate. It merely rejected
the proposition that there is a generalized exception under Chevron to any question that can
be characterized as “jurisdictional.”"8

In searching for authority to support the distinction, one need look no further than the
Chevron decision itself. The Court in Chevron determined that Congress had delegated
regulatory authority to the EPA to establish emissions limitations on major stationary sources
in nonattainment areas. Once it concluded that the agency was acting within the scope of
its regulatory authority, the Court concluded that the definition of “source” was ambiguous,
because it could mean either an entire plant or any smokestack within the plant. On this
interpretive question, which fell easily within the scope of the agency’s regulatory author-
ity, the Court deferred to the agency’s preferred interpretation. Similar decisions abound.
In MCI v. AT&T, for example, the Court concluded that the FCC had no regulatory authority
to deregulate the long-distance telephone market, and could not achieve such an objective
by interpreting a statute authorizing it to “modify” tariff filing requirements.”® In Cuomo v.
Clearing House Assn., the Court held that the Comptroller General had no regulatory author-
ity to preempt general state laws applicable to the conduct of banking, notwithstanding an
ambiguous provision giving the office exclusive power to engage in “visitorial” oversight of
national banks.'2° Several of the precursors of the major questions doctrine can be inter-
preted the same way.'?’
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Beyond precedent, there are a number of overlapping justifications for requiring indepen-
dent judicial judgment about the scope of an agency’s authority to regulate. One is that this
is the traditional understanding, certainly before Chevron was decided.'?? Another is that
this is the starting point required by the APA, on any fair reading of Section 706, including the
specific directive that courts are to hold unlawful and set aside agency action “in excess of
statutory jurisdiction, authority, or limitations, or short of statutory right.”'23 A third is that this
is more realistically what Congress wants, given that Congress undoubtedly perceives the
independent judiciary as a more plausible faithful agent of its designs than executive branch
agencies. Courts by tradition see their role as enforcing the instructions of the legislature.
Agencies, which are subject to much greater control by the political appointees in the execu-
tive branch, are more likely to interpret statutes to further the transitory political objectives of
the incumbent president. Finally, independent judicial judgment is the default most likely to
preserve the principle of separation of powers and the role of Congress in providing a check
on the executive.

Admittedly, the distinction between authority to regulate and authority to interpret will not
always be clear. But it is far clearer than the distinction between major and minor questions.
Moreover, courts can draw upon contextual signals in determining whether a question con-
cerns the authority of an agency to regulate. Perhaps most generally, agency exercises of
authority that depart from settled expectations should be given closer scrutiny. This principle
is more in the nature of a red flag rather than a fixed rule. When agencies seek to regulate in
ways that are inconsistent with the prior understanding of the scope of their regulatory man-
date, this should alert courts to the possibility that they are wandering off the ranch. It may
be that the court will ultimately conclude that the agency is properly exercising its delegated
authority. Consequently, this principle merely directs the attention of the court to the need
to engage in a more searching analysis of whether Congress intended to delegate regulatory
authority to the agency with respect to the matter in question.

Another contextual signal, which is also in the nature of a red flag rather than a fixed rule, is
that agency initiatives that have an important impact on the scope of the agency’s regulatory
authority should be closely scrutinized. Often this principle will overlap with or be subsumed
under the previous consideration of agency initiatives that conflict with settled expectations.
But it is possible to imagine situations where there are no settled expectations about an issue
one way or another, and an agency embarks on a program that has major implications for

the scope of its authority. The fact that the resolution of the question will have an important
impact on the scope of agency authority warrants close judicial examination as to whether
the agency is proposing to exceed the bounds of its delegated authority.

The appropriate use of these red flags brings us back to the major questions doctrine.
Decisions such as Brown & Williamson, MCI v. AT&T, and Utility Air were precedents heavily
relied upon by Chief Justice Roberts in support of recognizing a major questions doctrine.
The crucial difference, however, is that in these previous decisions, observations about the
“economic and political significance” of the agency interpretation, or its potential for “radi-
cal or fundamental change,” were offered in the course of the Court’s exercise of traditional
statutory interpretation to determine the scope of the agency’s regulatory authority. The
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provenance of the major questions idea gives rise to hope that the doctrine can be assimi-
lated to the complex of norms about statutory interpretation—which is to say, to the world of
conventional interpretation, as displayed in the precedents upon which the major questions
doctrine draws.

To be more specific, it would be desirable for the Court, in some future encounter with a ques-
tion about the scope of agency authority to regulate, to proceed as if West Virginia did not
establish a hard-edged clear statement rule requiring a preliminary determination (based on
multiple factors of uncertain weight) whether the question is “major” and, if so, then demand-
ing a clear statement from Congress authorizing the agency to address the issue. It would
be better to treat West Virginia as requiring, in every case, that the agency possess actual
delegated authority over a question before the court will defer to it. And the circumstances
that led the Supreme Court to deem the question in West Virginia “major” should be cited as
ones that alert the reviewing court to the need for a particularly careful examination of the
agency’s claim of authority.

CONCLUSION

At the end of the day, there is no substitute for judges rolling up their sleeves when faced
with a legal challenge to an interpretation of agency law. They must dig into the history of the
agency’s previous interpretations, in order to determine whether the agency’s current view
reflects settled expectations or a new direction. Preservation of settled expectation should
be entitled to a thumb on the scales; departures should require a persuasive explanation.
The court must also determine whether Congress actually delegated authority to the agency
to regulate the particular question at issue, if the matter is contested. Actual delegation pre-
serves the principle of legislative supremacy. Careful judicial inquiry into whether there has
been an actual delegation keeps agencies from overstepping the bounds of the authority they
have been given. To be sure, these forms of careful review require more work by judges. No
presumptions, no clear statement shortcuts. But a central reason why we have federal courts,
and give them life tenure, is to answer such difficult questions.

We live in a perilous world in which the rule of law is vulnerable to being crushed in a contest
of universal political “hardball.” The Chevron doctrine was a notable attempt to distinguish
the realm of “law” from that of “policy,” and to define the role of the courts as being the realm
of law, with agencies given primacy in the realm of policy. Over time, the Chevron doctrine
proved to have a number of shortcomings. But the Court, in its efforts to define something
better, needs to tread cautiously, lest it make the ideal of the rule of law, and the courts’

role in enforcing it, more difficult to attain than ever before.
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