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CHAPTER 3

I[lliberalism and Administrative
Government

JEREMY KESSLER

Driven by the perception that liberal democracy is in a state of crisis across
the developed world, political and legal commentators have taken to contrast-
ing two alternatives: “illiberal democracy” (or populism) and “undemocratic
liberalism” (or technocracy).’ According to the logic of this antinomy, once
an erstwhile liberal-democratic nation-state becomes too populist, it is on
the path toward illiberal democracy; once it becomes too technocratic, it is
on the path toward undemocratic liberalism.?

While the meanings of liberalism and democracy are historically and
conceptually fraught, the contemporary discourse of liberal democratic crisis
assumes a few minimal definitions. Within this discourse, liberalism means
something like “the protection of the rights of minorities and individuals,
guarantees of citizens’ liberty, and the subjection of the government to the
constraints imposed by the rule of law.” And democracy means something
like “the combination of popular sovereignty and majority rule.”+ Given the
size of the population of nearly all modern nation-states, that combination
is thought to require a representative mechanism: comparatively free, fair,
and competitive elections, in which the people choose representatives to
govern their common life.

It is not the goal of this essay to quibble with the above definitions, or to
call into question the utility of heuristic frameworks such as illiberal democ-
racy versus undemocratic liberalism and populism versus technocracy. I
assume that both the definitions and the frameworks reference—however
imprecisely—a real world of institutions, ideas, and social movements
that exist—however complexly—beyond the confines of scholarly debate.

The goal of the essay is rather to ask where administration or administra-
tive government fits within the contemporary discourse of liberal democratic
crisis. If two constitutive features of liberal democratic nation-states are
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liberalism and democracy, administration is a third feature that has been
integral to those states’ development and persistence over time, as well as
to their present predicament.

What is administration, or administrative government? It is government
not by legislatures, courts, or elected members of the executive branch
(such as presidents and prime ministers), but by administrators who are
subject to the supervision of all the other branches of government, while
not being fully identified with any of them. Whether selected by merito-
cratic procedures or appointed by elected officials, these administrators
work within “agencies” or “departments” or “commissions.” There, their
task is to implement in detail the broad national policies approved by the
people’s elected representatives in the legislative and executive branches.

History demonstrates that where liberal democratic nation-states have
emerged from the shocks of industrialization and globalization, so too has
administrative government.’ This fact is not surprising given that to govern
any sufficiently large, populous territory—particularly under conditions
of industrialization and globalization—is to govern administratively. The
very generality of this point, however, has given rise to considerable anxiety
within liberal democratic nation-states, as administrative government is every
bit as much a feature of illiberal and undemocratic regimes as liberal and
democratic ones. Throughout the first two-thirds of the twentieth century,
the effort to distinguish the administrative governments of liberal-democratic
nation-states from those of their fascist and communist rivals was a major
preoccupation of American and European lawyers and politicians.®

Where does the ineluctability of administrative government fit within the
contemporary discourse of liberal democratic crisis? At first, this question
would seem to have an easy answer: rule by administration—rule by elec-
torally unaccountable bureaucrats—is technocracy, or undemocratic liber-
alism. The answer is not so simple for at least two reasons. First, because
many of the staunchest defenders of administrative government in the
liberal democratic world view administration as a vital organ of democracy
itself.” If administrative government is vital to democratic legitimacy, to
channeling and achieving the ends of the people themselves, then to align
administration on the side of undemocratic liberalism is nonsensical. The
second reason why a simple conflation of administrative government with
technocracy, or undemocratic liberalism, is unworkable is that many of the
staunchest critics of administrative government in the liberal democratic
world see it as a mortal threat to liberalism—to individual and minority
rights, to the liberty of citizens, and to the rule of law.?
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Administrative government, then, seems to be both too democratic and
too illiberal to perform the functions of undemocratic liberalism. Perhaps
administrative government is then more sensibly identified with illiberal
democracy, or populism? Hardly. Populists in general disdain administra-
tive decision-making as a technocratic domination of the public sphere,
terminally undemocratic yet also often too liberal in its circumscription of
valid administrative ends.9

Given that administrative government satisfies neither technocrats nor
populists, one might be tempted to argue instead that such government
is most at home within the liberal-democratic nation-state itself. From
this perspective, the persistence of administration would be a sign of lib-
eral democratic stability, rather than liberal democratic crisis. And yet,
as discussed above, all industrial and post-industrial nation-states, not
just liberal-democratic ones, have featured administrative government.
Just as importantly, all industrial and post-industrial liberal-democratic
nation-states have experienced recurrent crises concerning the threat that
administrative government poses to liberal and democratic governance.™
Administrative government lives everywhere but is never truly at home.
Within liberal democratic nation states in particular, administrative govern-
ment appears as both a vital organ and a potentially malignant mass of cells.

Current debates among scholars and practitioners of American admin-
istrative law exemplify the puzzling role that administrative government
plays within the broader discourse of liberal democratic crisis.” Previously
confined to seminar rooms, law reviews, and the occasional federal court,
these debates about the legitimacy of administrative government have
achieved a new prominence thanks to the political polarization of the
executive and legislative branches during the Obama presidency, the rise
to power of Donald Trump and his early, anti-administrative supporters,
such as Steve Bannon, and twenty years of unprecedented Republican
success in appointing judges skeptical of administrative government to
the federal courts.

Some might find it surprising that scholars and practitioners of adminis-
trative law spend any time at all debating the legitimacy of administration.
If administration exists, and there are laws that govern its functioning, then
practitioners and scholars of that law presumably have their hands full. To
understand why debates about administrative legitimacy nonetheless persist
within the precincts of administrative law, it helps to say a few words about
the historical function of administrative law, as distinct from the historical
function of public administration as such.
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Administrative law, at least as it has developed since the late nineteenth
century in the Anglo-American world, purports to submit administration—
understood to be tendentially illiberal and tendentially undemocratic—to
liberal and democratic norms. Center-left or “progressive” defenders of the
American administrative state claim that it still performs this function,
and admirably. They emphasize the forms of supervision and control to
which federal administrators are subject by the executive, legislative, and
judicial branches of government, as well as the forms of “internal admin-
istrative law” that administrators themselves produce, internal processes
that preserve individual rights and other rule-of-law values.” Right-leaning
critics claim that administrative law no longer works to check the illiberal
and undemocratic tendencies of the administrative state and call for the
restoration of a prior, more liberal, and democratic order.” Some heterodox
theorists—Adrian Vermeule in particular—take a different tack, arguing that
administrative law has largely worked to develop and legitimate necessarily
illiberal modes of government that liberalism and democracy themselves
turned out to require.™

In a striking passage at the opening of his recent book Law’s Abnegation,
Vermeule writes:

Although in earlier eras law claimed (rightly or not) to represent the over-
arching impartial power that resolved and reconciled local conflicts over the
activities of government, the long arc of the law has bent steadily toward
deference—a freely chosen deference to the administrative state. Law has
abnegated its authority, relegating itself to the margins of governmental ar-
rangements. Although there is still a sense in which law is constitutive of the
administrative state, that is so only in a thin sense—the way a picture frame
can be constitutive of the picture yet otherwise unimportant, compared to the
rich content at the center.™

While Vermeule celebrates the abnegation of law, many on both the left
and right see in the developments that Vermeule describes the dread spread
of illiberalism through the formerly liberal democratic nation-states of the
transatlantic world. In his avocational writings on public affairs, Vermeule
has not sought to assuage anxious liberals.’® Rather, he hails the promise
of administratively driven social reforms, reforms that are denounced as
illiberal by prominent legal commentators in the United States, Europe,
and elsewhere. However heterodox, Vermeule’s open celebration of the
administrative achievement of controversial social goods represents the
true challenge of illiberalism that progressive administrative law scholars
are at pains to overcome.
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This challenge is made all the more difficult by the fact that progressives
also reject the traditional checks on the illiberal tendencies of administrative
government: more invasive judicial review of administrative decision-
making; and the imposition of more painstaking decision-making proce-
dures that replicate the adversarial, deliberative, and transparent qualities
of decision-making in the courtroom and the legislative chamber.” These
checks—which taken together could be called, somewhat tendentiously,
the legalization of the administrative process—is the one preferred by
conservative critics of American administrative government.’®

The progressive response to both the conservatives and the Vermeullians
is that American administrative government is plenty lawlike already. Contra
Vermeule, no abnegation has occurred, and therefore, contra the con-
servatives, no new rounds of legalistic reform are necessary. If anything,
progressives continue to insist that administrative government suffers from
too many legalistic fetters, and they argue that more of these fetters could be
removed without any risk to the liberalism of the administrative process."

The progressive response is unavailing, for at least two interrelated
reasons. First, the internal administrative law that progressives hail as a
substitute for quasi-judicial and quasi-legislative procedures may well be
adequate from the perspective of justice (or scientific rationality, or other
commendable values), but it is not adequate from the perspective of liberal-
ism, commonly understood.>* Second, the parallel attempt by progressives
to demonstrate that administrative government is adequately democratic
undermines their account of the adequacy of its liberalism. This is because
the democratic features of administration (such as presidential and leg-
islative supervision, and public participation) regularly put pressure on
administration’s more liberal features (such as regularity, neutrality, rights
protection, etc.).?’ This dynamic leads to continual efforts by administrative
apologists to explain how democratic inputs do not, in fact, violate admin-
istrative government’s more lawlike features. These efforts are frustrated
by the fact that democracy and liberalism exist in considerable tension
with one another. If administrative government works at all, it works by
exacerbating this tension, not by resolving it.

To see how, it is useful to introduce three relatively technical questions
that structure the current debate between progressive defenders and con-
servative critics of American administrative government.

First, to what extent should Congress be able to delegate to administra-
tive government the task of shaping federal law, rather than shaping such
law itself through the normal (and exceedingly cumbersome) legislative
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process? Since the New Deal, courts have proven exceedingly reluctant to
second-guess Congress’s decision to delegate law-making power to admin-
istrators. Progressives are more than happy to preserve this status quo,
while some conservative judges, politicians, and scholars have called for
its revision. One such revision would require that every administrative rule
that significantly impacts the economy be approved by majorities of both
the House and Senate before going into effect.>*

Second, what degree of deference should judges extend to administra-
tive decision-makers? Common answers range from declining to review
administrative decisions at all to making an independent judgment about
the quality of the evidence, procedures, and legal reasoning on which
administrative decision makers relied.

Third, what degree of procedural protection should private parties receive
when they are regulated by a given administrative agency? The answer here
is always multifaceted, but conservative critics tend to prefer procedures
that either (1) resemble those used in a court of law, when administrators
apply preexisting rules to the past conduct of individual parties; or (2) that
allow for extensive, public deliberation and multiple rounds of testimony
from interested parties, when administrators craft general rules that will
apply prospectively to all similarly situated parties. Progressives, on the other
hand, contend that such quasi-judicial and quasi-legislative procedures are
often too cumbersome, too skeptical of administrative expertise, and too
prone to manipulation by wealthy corporations and lobbyists.

In giving their own answers to the three foregoing questions (concerning
the proper extent of congressional delegation, judicial supervision, and
procedural protection), progressive scholars have developed a theory of
administrative government that emphasizes its peculiar mix of democratic
and liberal bona fides. This theory begins with a highly plausible historical
and pragmatic answer to the first question: the delegation of power to make
legally binding decisions from Congress to administrative agencies is a
centuries-old practice that also happens to be unavoidable in a populous,
industrial, or post-industrial nation-state.?» Having assumed this much,
progressive theorists then endeavor to show why administrative government
can be trusted to wield its delegated power in a reliably democratic and liberal
manner. According to progressive theory, the primary democratic check on
administrative government is presidential supervision, supplemented from
below by bouts of public participation in administrative decision-making.>+

The primary liberal check, meanwhile, is internal administrative law—a
body of administratively generated rules, customs, and practices that
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structure how administrators behave, and render that behavior more rather
than less consistent, fair, and protective of individual rights.>> Some of
these rules, customs, and practices are intentionally created and relatively
formal. Others are emergent felicities. All are the product of cooperation
and competition between administrators within a given agency, adminis-
trators across agencies, and administrators and the White House. In one
recent, synoptic account, Gillian Metzger and Kevin Stack define internal
administrative law as the law, or lawlike system, produced by all the “policies,
procedures, practices, [and] oversight mechanisms” that are “internal” to the
executive branch, rather than imposed upon it by Congress and, especially,
the courts.>® So defined, internal administrative law has always existed. Yet,
as Metzger and Stack go on to argue, the phenomenon appears to be of
growing importance to both practitioners and scholars of administrative
government:

More and more, presidents and executive branch officials rely on internal
issuances and internal administration to achieve policy goals and govern
effectively. . . . To give just a few examples: interagency arrangements are
important parts of recent environmental and financial regulation and na-
tional security initiatives; guidance and enforcement policy play an increas-
ingly central role in education and employment contexts; and administrative
oversight, negotiated agreements, and funding protocols have significantly
affected the shape of contemporary federalism. Equally, if not more, signif-
icant is the growing number of issuances from centralized entities like the
Office of Management and Budget (OMB) and its Office of Information and
Regulatory Affairs (OIRA), governing everything from regulatory promulga-
tion and analysis to agency use of guidance, budgeting, enforcement policy,
and peer review.

Administrative law scholarship has also gone internal. Agency design and
coordination, centralized White House control, the civil service and internal
separation of powers, internal supervision, the role of agency guidance—
these are just some of the topics now receiving sustained scholarly analysis.?”

What explains this growth in the volume and significance of internal
administrative law? Most scholars who have studied the phenomenon
point to a mix of political, regulatory, and jurisprudential developments.
At the political level, Metzger and Stack are not alone in emphasizing
“political polarization and partisan gridlock” within the legislature.>® At
the regulatory level, a set of interrelated changes to the form and focus of
administrative government have each tended to spur agencies’ production
of internal administrative law: growth in the perceived complexity and
uncertainty of commercial, environmental, and technological problems; a
shift away from command-and-control-style regulation and toward greater
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cooperation between federal agencies, private corporations, and state gov-
ernments; and, finally, a tendency to “securitize” various regulatory chal-
lenges, that s, to treat those challenges from the point of view of emergency
management and national security.?® Finally, at the jurisprudential level,
internal administrative law can be understood as a strategic response to
the federal courts’ increasing willingness to second-guess more tractable
kinds of administrative decision-making, such as procedurally intensive
administrative rule making and administrative adjudication. The result of
this strategic play—Iless formal, less transparent, and less legally legible
forms of administrative law-making—was certainly not intended by already-
skeptical judges, and it does not satisfy their doubts about the lawfulness
of the administrative process. But internal administrative law does make
administrative decision-making somewhat more difficult to attack directly
in the courts.

These explanations for the growth of internal administrative law could,
of course, be used to question its liberal pedigree. Why should adminis-
trators seeking to work around partisan gridlock, to exert mastery over
complex social and natural problems, or to mitigate judicial interference,
be trusted to regulate themselves in a manner consistent with the regu-
larity, neutrality, and respect for individual rights that one associates with
liberal governance? One answer to this question occasionally suggested by
progressives is that democratic checks—such as presidential control and
public participation—can help to push back against illiberal deformations
of internal administrative law. But this answer makes sense only if we
assume that the politicians and publics who influence the administrative
state themselves favor liberal outcomes. That is not an assumption that
progressives are willing to make consistently over time and across fields of
regulation.’® A different sociological assumption has proven more appealing
to progressives seeking to establish internal administrative law’s liberal
bona fides. This assumption is that the same professional discipline and
technical expertise that enable administrators to forge the rules, customs,
and practices of internal administrative law also imbue that law with a
reliably liberal cast. Whether a given administrator’s expertise lies in the
natural sciences, the social sciences, medicine, or law, the social experience
of professionalization itself, as well as the overarching commitment to
lawful action in the public interest that inclines administrators of every
stripe to be particularly deferential to the legal experts within their ranks,
helps to ensure that internal administrative law satisfies norms of regu-
larity, neutrality, and respect for individual rights.* Undergirded by this
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sociological assumption of a particular kind of professional—and therefore
liberal—administrative class, the concept of internal administrative law
is crucial to rebutting both conservative critics of administrative govern-
ment (who claim that administration as it currently exists in the United
States traduces the rule of law) and administrative government’s heterodox
defenders (who affirm and applaud its illiberalism).

The resulting picture of an administrative state in democratic and liberal
equilibrium, shored up by presidentialism and public participation on
the one hand, and professionalism and internal administrative law on the
other, provides reliably progressive answers to the second two questions
raised above. Those questions concern the optimal degree of judicial review
of administrative decision-making, and the optimal degree of procedural
constraint that Congress and the courts should impose on administrative
decision-making. The answers favor judicial refusal to review a range of
administrative decisions relating to resource allocation and enforcement
policy; judicial deference to administrative fact-finding and administrators’
interpretations of the statutes that they are tasked with implementing; and
judicial and legislative restraint when it comes to imposing decision-making
procedures more onerous than those that administrators themselves have
determined are most efficient and fair.

But it is reasonable to reject the progressive picture of an administrative
state in democratic and liberal equilibrium, and thus also to be skeptical of
progressive answers to more technical questions concerning the administra-
tive state’s relationship to Congress, the judiciary, and the people whom it
regulates. There are two fundamental problems with the progressive picture.
The first is that the putative sources of democratic and liberal legitimation
of administrative decision-making—presidentialism, public participation,
professionalism, and internal administrative law—are unreliably democratic
and unreliably liberal. The second is that these sources, to the extent that
each does provide some modicum of democratic or liberal legitimation,
undermine one another.

There already exist important and troubling critiques of the democratic
bona fides of presidentialism and public participation.’* I will not rehearse
them at length. The fundamental point of these critiques is that neither
presidential pressure nor pressure from those private parties subject to a
given regulatory scheme satisfy our intuitive sense of what it would mean
for a national polity to govern itself, however representatively. While such
pressures can and do influence administrative decision-making, they cannot
supply the quality of deliberation or represent the diversity of interests that
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a functioning legislature would. That being said, the United States does not
have a functioning legislature. In light of this fact, the democratic argument
for administrative government is the strongest one available to progressives
(as well as to other, more heterodox defenders of administration, such as
Adrian Vermeule and his sometimes co-author, Eric Posner).

The progressive defense is weakest at two other points: its claim that
professionalism and internal administrative law provide an adequate substi-
tute for more traditional judicial and legislative means of protecting liberal
values such as regularity, neutrality, and respect for individual rights; and
its assumption that the putatively democratic sources of administrative
legitimation—presidentialism and public participation—do not undermine
whatever liberal legitimation might be supplied by professionalism and
internal administrative law.

Administrative law’s flight from judicial control is a perilous road for
progressives to travel. The striking symmetry—at times identity—Dbetween
progressive defenses of the administrative state and those offered by openly
illiberal theorists calls not so much for pause as for reorientation. How did
progressives get themselves into this mess, and where are they trying to
go? Viewing the courts as the chief obstacle to progressive governance is
an old theme, and contemporary progressives trace their preferred counter-
measures to a well-pedigreed source: the New Deal.» But what they miss
in resuscitating New Deal-era arguments for presidentialism and profes-
sionalism is that these arguments depended on a sociological analysis of
the courts as the representatives not of a particular party but of a particular
class.3* From this perspective, presidential and professional control of the
administrative state was a second-best or third-best solution, one that would
only be successful in advancing progressive reforms to the extent that the
president and the professionals could be sufficiently autonomous from the
class fractions that the judiciary represented—the large capitalists and the
upper echelons of corporate management.

New Deal reformers were quite explicit about the potential for, and the
desirability of, class differentiation across the federal government. Their
optimism can be attributed in large part to certain contingencies of the
period, relating to the social composition of the federal bureaucracy and
the Democratic Party. New Deal agencies were largely staffed by an aspiring
middle class with close ties to urban immigrant communities and rural
backwaters. While some administrators, particularly some of the lawyers,
enjoyed elite educations, many did not, and most came to Washington
in part because they were excluded, for socioeconomic reasons, from the
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traditional pathways of elite professional development in the private sector.’s
As such, the New Deal’s administrative class reflected the increasingly
multiethnic and working-class base of the New Deal-era Democratic Party.
This party’s base, in turn, exerted a disciplining effect on its political rep-
resentatives, the president in particular.

The role of the Democratic Party’s social base in shaping New Deal racial
policy—often for the worse, given the power of white Southerners within the
Democratic coalition—has recently received great attention.’® But the influ-
ence of large, economically marginalized social blocs also helped to insulate
New Deal governance from corporate capture. So too did divisions within
the corporate sector itself, as the leading labor-intensive and capital-intensive
firms vied against one another for control over industrial and trade policy.>
Whether the resulting New Deal state was conducive to liberal democracy
remains a fair question. But its departures from liberal democratic norms
could be understood, and defended, as the price to be paid for establishing
countervailing socioeconomic power within the executive branch.

Today the situation is quite different. Rising inequality, declining social
mobility, and the consolidation of an alliance between the most productive
and powerful firms, an increasingly self-reproducing professional class,
and the Democratic Party itself—all these trends make it difficult for con-
temporary progressives to offer a hopeful compromise between liberalism,
democracy, and countervailing economic power.3® Today, there is less room
than ever between the social composition of the judiciary and the upper
echelons of the administrative state, and less connection than ever between
the upper echelons of the administrative state and the median private-sector
worker. Nor has the contemporary Democratic Party’s social base proven
capable of imposing working-class priorities on the administrative state in
times of Democratic control. Given these dynamics, an administrative state
whose legality rests on external presidential control and internal profes-
sional control risks sacrificing liberal ideals for no greater cause than the
entrenchment of the prerogatives of those firms and professionals associated
with high-productivity sectors of the economy. Perhaps that entrenchment
is far preferable to the social chaos on offer from the party of Trump and
the courts under its sway. But under present conditions, the progressive
vision of administrative legality departs not only from liberal ideals, but also
from the sort of economic democracy imagined by New Deal reformers.

While many aspects of this story are distinctly American, the peculiar
status of administrative government, as both a deviation from liberal democ-
racy and a frustration to illiberal democrats and undemocratic liberals, has
become a global phenomenon. Over the course of the twentieth century,
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the struggle to maintain, defend, and spread liberal democratic capitalism
required the construction of ever more powerful administrative states.
Administrative government thus became liberal democracy’s eerie double, a
necessary supplement that also functions like a funhouse mirror: reflecting
and attempting to resolve the fundamental tension between liberalism and
democracy even as it distorts the meaning of those concepts.

At the dawn of the twenty-first century, a group of French sociologists
explained this mirror-like relationship between administrative government
and liberal democracy in terms of a fateful “double delegation”: the delegation
from citizens to political representatives, and from laypersons to technical
experts.? Each delegation alienates from members of mass society their
capacity to learn, to deliberate, and to decide. The combination and iteration
of the two delegations constitute what is now recognizable as administrative
government. In administrative government, political representatives act
as a proxy for democratic decision-making, and technical experts act as a
proxy for liberal decision-making. While direct public participation in the
administrative process, and the development by experts of self-binding
rules, customs, and practices, can enrich the thin forms of democracy and
liberalism that survive the double delegation, they do not alter the funda-
mental alienation of power from citizens and laypersons that administrative
government entails. Nor do they resolve the persistent tension between
even the thinnest forms of democracy and liberalism, as conflicts between
political and technical delegates continually call into question the legitimacy,
rationality, and fairness of administrative decision-making.

In this context, illiberal democracy and undemocratic liberalism are
most usefully understood as expressions of the desire to overcome the
alienations that constitute administrative government, and to resolve the
internal conflicts among political representatives and technical experts
that come to preoccupy it. Meanwhile, actually existing liberal democratic
societies are so dependent on administrative government that they cannot
help but become identified with it, their ideals compromised by it. The
crisis of liberal democracy, then, is a function of liberal democratic success.
For populous, capitalist nation-states, the condition of that success was the
adoption of administrative government. While administrative government
need be neither fully illiberal nor fully antidemocratic, its very effort to
embody liberal and democratic values tends to distort those values, and to
accentuate their contradictions. To the extent that defenders of administra-
tive government ask us to accept unconvincing and ineffective proxies for
liberalism and democracy as the things themselves, they feed the desire
for less alienating and contradictory—if often more unjust—alternatives.
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