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LECTURE

NATURAL LAW AND POLITICAL CHOICE: THE
GENERAL JUSTIFICATION DEFENSE-

CRITERIA FOR POLITICAL
ACTION AND THE DUTY

TO OBEY THE LAW*

Kent Greenawalt **

The privilege of delivering a lecture in this yearly series is heightened by
the name that the series honors. Pope John XXIII has always represented
for me an embodiment of Christian love and hope, and an openness to the
vitality and variety of human life. His papacy provided an impetus to inter-
nal Church reform; it also generated a spirit of cooperation and dialogue
with non-Catholics that has enriched our common life.

I hope to make a modest contribution to one small area of dialogue: how
natural law approaches bear on choices citizens must make concerning the
law.

Among the many aspects of the practice and thought of Roman Catholi-
cism that a sympathetic outsider can admire is its rich tradition of natural
law. By natural law, I refer here not to the narrow jurisprudential claim that
an unjust law is not fully a law, but to the idea that people can discover a
great deal about what is morally right conduct through the use of a reason
that is shared by human beings. Though natural law approaches to moral
choice are not unique to Roman Catholicism, in modem times the Church's
hierarchy and theologians have been their dominant spokesmen. Against
highly individualistic forms of moral and political philosophy, natural law-
yers in the Thomistic tradition have emphasized our social character; against
extremes of emphasis on consequences or strict duty, they have struggled to

* This address was delivered on April 15, 1986 at The Catholic University of America

as the annual Pope John XXIII Lecture. I am grateful to the faculty and to Dean Frankino
for the invitation to deliver this lecture, and for the enriching and enjoyable time I spent on
that occasion.

** Cardozo Professor of Jurisprudence at Columbia Law School. He received his A.B.
(with Honors) from Swarthmore College and his B.Phil. (in Political Philosophy) from Oxford
University. He received his LL.B. from Columbia Law School.
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assign reasonable significance both to the inherent quality of acts and to their
consequences; against a comparative neglect of concrete moral choices in
most Protestant and secular thought, they have undertaken sustained evalu-
ation of particular moral choices, fruitfully connecting ethical theory to
practical decision.

During most of this century, a distinct separation has existed between nat-
ural law perspectives and perspectives about the nature of law and about
social choices that have dominated American law schools. One could find
elaborations of natural law in Catholic law schools and periodicals, but these
expressions exercised little influence on the mainstreams of legal thought. In
the last two decades, non-Catholics have grown to realize that they have
much to learn from natural law approaches, and natural lawyers have tried
to enhance their own understandings by references to other perspectives. I
am emboldened to proceed by my strong belief in the importance of this
interchange, though I know I speak at a time of reexamination and turmoil
within the Church over critical premises of Catholic morality, and my own
grasp of natural law theory still is far from adequate.

I shall concentrate on three discrete subjects, involving different relation-
ships between moral appraisal and legal norms. My first subject is the gen-
eral justification defense in criminal law. Here, the main political choice
involves the content of a particular legal norm. Natural law, at least in one
traditional form, stands as a competitor to a pervasively utilitarian approach
regarding the proper scope of such a defense. My second, more general,
subject concerns the reasons that citizens and officials in a liberal democracy
properly employ when they decide whether to support proposed laws and
policies. Here, my inquiry is twofold. How would natural law approaches
be treated under proposals that rational, secular morality should govern
political choices? May natural law views properly be relied upon even if
they have a distinctly religious tinge? My third subject is the citizen's polit-
ical decision whether to obey the law. Here the issue is whether natural law
offers a convincing account of the reasons and extent of a citizen's duty to
obey.

The two dominant questions about natural law thinking that underlie
these three subjects are how far it provides a convincing alternative to conse-
quentialist evaluations of moral choice and how far it is sustainable in-
dependent of particular religious premises.

I. THE GENERAL JUSTIFICATION OR "NECESSITY" DEFENSE

A. The Defense and Standards of Moral Evaluation

The general justification, or "necessity," defense exempts an actor from
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criminal liability although his behavior violates a specific section of the penal

code. The historical roots of the defense owe something to the idea that

people should not be punished for understandable human reactions under
circumstances of tremendous stress. But I am going to treat the defense, as

do modem American penal codes, as one involving a true justification. The

defendant is not claiming that he should be excused because he acted under
great pressure; rather he asserts that what he did was not wrong.' Thus, a

person could invoke the defense if he broke the speed limit in order to get

someone dangerously ill to a hospital. Whether such a defense should exist

at all, and whether, if so, it should receive statutory definition are debated

questions; but I shall suppose that a statutorily defined defense is war-
ranted.2 What form the statutory elaboration should take is then the critical

question.

I believe that this question poses, more starkly than any other question

about substantive penal provisions, the merits of competing approaches to
moral choice. Most rules of criminal law can be justified on moral theories

that emphasize consequences, strict duties, inherent rights, or some mix of

the three. Intentionally killing people is generally harmful; it also contra-
venes notions of moral duty and violates the victims' right to life. Ordinary

instances of self-defense may be understood as proper responses to violations

of duty, as exercises of rights to resist aggression, or as, on balance, socially

desirable. Both those who think the morality of acts can be determined in-

dependent of likely consequences and those who think consequences are crit-
ical can agree that murder should be a crime and that self-defense should be

permitted. One's general approach to morality may bear on how one con-
ceives the best boundaries for specific criminal offenses and defenses; but

disagreements among moral theories infrequently yield sharp distinctions in
legal formulations. It is in this respect that the general justification defense,
which creates an open-ended immunity from specific liability rules, is so

unusual.
The present dominant formulations in American criminal codes are conse-

quentialist; traditional natural lawyers are among those likely to think that

any formulation so cast is significantly misconceived. The immediate practi-

cal importance of this disagreement is highly limited. The defense is infre-
quently invoked and the actual instances in which a natural lawyer would

1. Ordinarily the defense is available even if the actor made a mistaken appraisal of the
facts, at least if his appraisal was reasonable. Though I believe one can still speak of a true
justification in such cases, that is a matter of some controversy. See Greenawalt, The Perplex-
ing Borders of Justification and Excuse, 84 COLUM. L. REV. 1897 (1984). In this discussion, I
assume that an actor has not misappraised relevant facts.

2. I discuss these questions in K. GREENAWALT, CONFLICTS OF LAW AND MORALITY,

ch. 13 (forthcoming, Oxford Univ. Press).
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dissent from the outcome of a consequentialist test are rarer still. Nonethe-
less, the formulation matters, because the defense represents a powerful sym-
bolic statement about behavior that society deems acceptable.

Consider the following problem:
The troops of an invading army have circled a town in which the

mayor, who has been a staunch opponent of the invaders, is hiding.
The captain's plan is to bum the town and kill every one of the
inhabitants.

His lieutenant, Leif, who is physically unable to resist the cap-
tain, protests: "Killing the mayor is itself a war crime we should
not commit; killing all men, women, and children is much worse. I
refuse to participate in either effort."

The captain responds: "You are being silly, this is war; but if
you feel so strongly, I'll make a deal. If you kill the mayor and
bring her body to me within the next hour, I will spare the rest of
the town. Otherwise you can drive back to headquarters and I'll
proceed without you."

Leif enters the town, finds the mayor, kills her, and brings her
body to the captain. The town is spared.

Many years later when Leif is a foreign visitor to the country he
is arrested and charged with murder. He raises the general justifi-
cation defense.

The question whether the defense should embrace Leif strikingly illus-
trates the problem of an appropriate formulation, and I shall use that ques-
tion to focus my discussion.

B. Modern Consequentialist Formulations

The two most influential American formulations are those of the Model
Penal Code3 and New York Penal Law.4 A number of jurisdictions follow
one of these two or use a combination of their elements.' The Model Code
privileges an otherwise criminal act 6 when "the harm or evil sought to be
avoided by [the actor's] conduct is greater than that sought to be prevented
by the law defining the offense charged."7 Under the New York provision,
"the desirability and urgency of avoiding such injury [must] clearly out-
weigh the desirability of avoiding the injury sought to be prevented ... 

3. MODEL PENAL CODE § 3.02 (1985).
4. N.Y. PENAL LAW § 35.05 (McKinney 1975).
5. See generally MODEL PENAL CODE § 3.02 comment (5) (1985).
6. Both standards in their fullness contain other limitations, but they do not bear criti-

cally on this discussion.
7. MODEL PENAL CODE § 3.02(l)(a) (1985).
8. N.Y. PENAL LAW § 35.05(2) (McKinney 1975).
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Both standards seem thoroughly consequentialist; the criteria do not refer
to the central act's intrinsic quality or the means by which it avoids the evil
whose avoidance is claimed to render the act justifiable. If the balance of
consequences is predictably desirable, the act is justified. Thus, both formu-
lations appear to exonerate defendants who have violated absolute moral
norms as conceived by traditional natural lawyers.

I first ask whether the Model Code and New York formulations are really
as consequentialist as I have just supposed. I then inquire more precisely as
to how far they diverge from natural law approaches. Next, I assess some of
the arguments against a consequential standard and in favor of absolute
norms. I consider what position a natural lawyer reasonably may take about
the desirable bounds of the general justification defense. Finally, I offer two
concrete suggestions about statutory revision.

Do the Model Code and New York formulations really envision a conse-
quentialist balancing of the two competing harms in specific context? Two
possibilities 9 must be considered here. The major possibility for avoiding a
consequentialist reading of the provisions is to understand them as incorpo-
rating, or as permitting the judge or jury applying them1° to incorporate,
some deontological limits. The strategy of interpretation would be to say
that the inherent wrongness of the actor's conduct counts in the balance of
harms, so that the intentional killing of an innocent person might be viewed
as a greater harm than the loss of two innocent lives that would occur if the
victim was not killed. Interestingly, the original commentary to the Model
Code section suggested that a claim of justification might be rejected in a
concrete case if the judge or jury deemed that an absolute moral prohibition

9. A third possibility is that if anyone's life is foreseeably forfeited, the evil avoided can-
not be greater than the evil the offense seeks to prevent. However, the Model Code commen-
tary reiterates what is plain from the text of its own and the New York sections, that, in
addition to the quality of a single loss, the number of people suffering a loss counts.

The likelihood that a loss will occur is also relevant. The speed limit is designed in part to
protect life. It does not follow that, because a passenger's death is no greater an evil than the
death of someone hit by a speeding automobile, speeding to save the single life of an injured
person can never be justified. Though the language chosen in both provisions is imprecise on
this point, the notion of the greater harm is to be understood with reference to risks in particu-
lar circumstances, not by some wooden reading of every interest a statutory rule is meant to
safeguard. The speeding is justified because the risk of causing death by speeding on one occa-
sion is very slight; the chance that speeding will save the passenger is much greater. When
these probabilities are taken into account, the harm avoided is greater than the harm sought to
be prevented.

10. The critical function is the decision whether, given the actual, believed, or reasonably
believed facts, the evil avoided was sufficient to justify the conduct. The New York provision,
§ 35.05(2), explicitly assigns the determination to the judge; the Model Penal Code makes no
allocation.
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had been violated;1' but that passage was in severe tension with other
passages indicating that lives were to count equally and that a net saving of
lives was justified. The language of the section, drafted by Herbert Wechs-
ler, who had previously expounded a consistently utilitarian account of the
law of homicide,' 2 is certainly inhospitable to any importation of absolute
limits. The most straightforward understanding of a comparison of the
harm the actor seeks to avoid and the harm the offense seeks to prevent is in
terms of damage to the interests of victims, not in terms that include an
independent measure of the wrongness of the actor's conduct. The New
York statute refers to the desirability of avoiding injuries, language that also
focuses on the magnitude of harms to interests. Though neither formulation
is wholly beyond a construction that would introduce absolute moral limits
or give direct significance to the inherent quality of acts, each can be
construed in those ways only with a considerable strain. Taking the stan-
dards as exclusively consequentialist involves, at most, a slight over-
simplification. 

13

The nature of the consequentialist evaluation is a matter of greater doubt.
One argument against justifying the intentional killing of some innocent peo-
ple to save more innocent people is that recognizing such a moral and legal
justification will undermine the value of life. Perhaps Leif's act itself, and its
being recognized as justified by others, may have predictably harmful effects
in the long run. The Model Code and New York provisions might be under-
stood to permit this kind of administrative assessment before the defense is
applied. In that event, the justification could be withheld for some acts that
undoubtedly saved lives in the short run. The barrier to such an interpreta-
tion is that the language of both provisions focuses on the narrow context of
the actor's choice, not on wider harms.' 4

C. Tension with Natural Law Standards

If the Model Code and New York provisions are consequentialist and fo-
cus on the immediate context of choice, how far do they conflict with tradi-
tional principles of natural law and with some alternative modern Catholic
approaches to moral choice? One of the most basic tenets of traditional
Catholic morality is that, in the words of Pope Pius XII, "the deliberate and

11. See MODEL PENAL CODE (Tent. Draft No. 8, at 9, 1958).
12. See Wechsler & Michael, A Rationale of the Law of Homicide I, 37 COLUM. L. REV.

701, 738-39 (1937).
13. See J. FINNIs, FUNDAMENTALS OF ETHICS 96-97 (1983).
14. A further problem involves the body that is to weigh the comparative evils. See supra

note 10. Asking a lay jury to consider either the long-term effects of certain kinds of actions or
the long-term effects of its exonerating those kinds of actions would be to ask more than could
reasonably be expected.
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direct disposing of an innocent human life" is always wrong.15 That con-
demnation, by any ordinary construal of the language, plainly covers Leif's
killing of the mayor. Causing her death was Leif's immediate aim; that evil
was the means by which Leif sought to save the other townspeople. His act
was unjustifiable if the intentional killing of an innocent person is always
wrong.

The absolute rule against the intentional killing of innocent people might
be understood as a specific instance of a more general principle, that one
should not do wrong to achieve good results. One modern formulation of
such a principle is that of Germain Grisez, who says that we must never act
"in a way directly destructive of a realization of any of the basic goods,"' 6 a
sentiment echoed by the claim of John Finnis that an intermediate principle
of morality is, "[d]o not choose directly against any basic human good."' 7

Others have suggested that absolute prohibitions traditionally asserted by
the Church as part of natural law can be understood more narrowly. On
this view, not every choice to accomplish some good by causing a
"premoral" evil 8 is necessarily wrong. But a choice to promote good by evil
means is wrong if it "frustrates the finality of a natural (God-given) faculty,"
or if it is performed without the required authorization.' 9 Illicit sexual acts
and lying are considered acts that are contrary to the natural purposes of
human faculties;2 ° intentional killing contravenes the basic principle that it
is up to God to give and take life.2'

The status of absolute moral norms has been the subject of intense theo-
logical controversy in the years since the Second Vatican Council. Practical

15. McCormick, Ambiguity in Moral Choice, in DOING EVIL TO ACHIEVE GOOD 7, 8 (R.
McCormick & P. Ramsey eds. 1978) [hereinafter DOING EVIL TO ACHIEVE GOOD] (quoting
Pope Pius XII, ACTA APOSTOLICAE SEDIs 43, 838-39 (1951)). See DOING EVIL TO ACHIEVE
GOOD, supra at 4; Frankena, McCormick and the Traditional Distinction, in DOING EVIL TO
ACHIEVE GOOD, supra at 147-49; C. CURRAN, TRANSITION AND TRADITION IN MORAL THE-

OLOGY 191 (1979).
16. G. GRISEz, ABORTION: THE MYTHS, THE REALITIES, AND THE ARGUMENTS 319

(1970).
17. J. FINNIS, supra note 13, at 109; see J. FINNIS, NATURAL LAW AND NATURAL

RIGHTS 118 (1980).
18. A premoral evil is a harm like physical injury or death which need not involve any

moral wrong. It is generally assumed by Catholic thinkers that intentionally causing a moral
evil, that is successfully attempting to get someone else to do something that is morally wrong,
is always wrong. I do not address that subject.

19. See Schuller, The Double Effect in Catholic Thought. A Reevaluation, in DOING EVIL
TO ACHIEVE GOOD, supra note 15, at 169. In this passage, Schuller is reporting his analysis of
traditional Catholic theology, not expressing his own position. See also McCormick, A Com-
mentary on the Commentaries, in DOING EVIL TO ACHIEVE GOOD, supra note 15, at 198.

20. C. CURRAN, supra note 15, at 193-97.
21. Whether, so understood, the principle truly can be said to rest entirely on natural law

rather than at least partly on revelation seems highly doubtful to me. See id. at 191.
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concern has been directed largely at the Church's standard positions that
masturbation, homosexual acts, artificial contraception, artificial insemina-
tion, sterilization, and direct abortion are invariably immoral; but some of
the broader theories, which have underlain attacks on these norms, have
implications for Leif's situation.

Before turning to some of these theories, I want to engage in a brief exer-
cise in classification that should help to clarify various possibilities.
Roughly, we can think of moral theories as including both ultimate
justifying principles and practical rules or guides to conduct.2 2 In classic
utilitarianism, both justifying principles and practical standards are conse-
quentialist; morally best alternatives are conceived as those that produce the
best outcomes, and individuals are supposed to make moral choices with
such considerations in mind. At the level of justifying principles, ideas that
some acts are wrong because inherently unnatural or unauthorized offer
themselves as competitors to a consequentialist appraisal. If such justifying
principles are sound, one may be able to condemn certain kinds of acts as
wrongful without investigating the immediate or long-term consequences of
subcategories of those acts.

Among practical standards for conduct, norms that are absolute and do
not characterize acts in terms of their consequences are the extreme alterna-
tive to consequentialism. Such norms might be thought to cover the entire
domain of morality or to leave some kinds of moral choices dependent on
likely consequences. Between absolute norms and consequentialist ap-
proaches to norms lie various intermediate possibilities. Among these are
the positions that: (1) nearly absolute norms may be overridden when com-
pliance would have disastrous consequences; and (2) in a large range of cases
both the inherent quality of acts and likely consequences matter, so that
sometimes the overall best choice will be to avoid acts that are inherently
bad or wrong despite predictable harmful consequences, but at other times
considerations of consequence will override considerations of inherent
quality.

As I have already suggested, practical standards about inherent wrong-
ness, or absolute inherent wrongness, may be thought to be based on non-
consequential justifications; but nonconsequential practical standards may
be defended also in terms of long-term consequences. Thus, it might be ar-
gued that because of human weakness, human life and society will best be
promoted if everyone assumes that there is an absolute rule against inten-
tionally killing innocent people. Were this argument sound, we would have

22. Any comprehensive moral theory will also include other elements, such as an account
of the use of moral language.

[Vol. 36:1
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a consequentialist grounding of an absolute nonconsequential practical rule
of behavior.

This quick survey is hardly complete or adequately qualified, but it should
serve to indicate how resistant many theories are to simple categorization.

Modem Catholic critics of the traditional natural law standards, relied
upon in much authoritative Church teaching and employed in older moral
manuals, have challenged those standards as paying inadequate attention to
the whole context of a situation and to the likely consequences of acts. The
challenges have been raised both at the level of justifying principles and at
the level of practical moral standards.

Some proposed revisions have been quite modest. Germain Grisez has
suggested a change in the older notion that when a desired second effect
follows physically from an undesired initial effect, the initial effect must be
viewed as directly willed. Under that notion, direct abortion was not
thought justified to save a mother's life, even when without the abortion both
mother and fetus would die. According to Grisez, if one initiates an indivisi-
ble process, all that is involved in that process should be viewed as equally
immediate for purposes of moral judgment.23 This alteration in traditional
understandings would permit the abortion when both mother and fetus
would die without it, but it would leave absolute standards largely intact.

Other moral theologians have raised much more radical objections to the
traditional standards. According to Peter Knauer, one does not directly in-
tend a physical evil if one has a "commensurate ground" for its causation.24

Joseph Fuchs has expressed skepticism that "intrinsic evils" can be under-
stood in the deontological manner of the older standards.25 Cornelius J. Van
Der Poel rejects a methodology that draws a sharp distinction between di-
rect and indirect killing, and denies that an intermediate stage can be the
final moral determinant of a total action.26 Bruno Schuller has argued that,
from a teleological perspective, means regarded as morally evil by "de-
ontologists" should not be ruled out.27 Daniel Callahan has spoken of "a
growing awareness that rigid, formalistic ethical codes too often break down
in practice, proving themselves inadequate to moral complexity."28 Charles
Curran has contended that the "physicalism" of the traditional approach is
mistaken and has urged a "relational model" under which "the moral self is

23. G. GRISEZ, supra note 16, at 333.
24. Knauer, The Hermeneutic Function of the Principle of Double Effect, 12 NAT'L L. F.

132, 137 (1967).
25. See J. FUCHS, CHRISTIAN ETHICS IN A SECULAR ARENA 77, 83 (1984).
26. Van der Poel, The Principle of Double Effect, in C. CURRAN, ABSOLUTES IN MORAL

THEOLOGY? 186, 206-07 (1968).
27. See B. SCHULLER, WHOLLY HUMAN 163, 165 (1986).
28. D. CALLAHAN, ABORTION: LAW, CHOICE AND MORALITY 312 (1970).
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anism. Unlike social contract, natural law does not ground the duty in some
voluntary undertaking. Unlike simple utilitarianism, it posits a true general
duty to obey, one that does not depend on the consequences of disobedience
in particular instances. The reasons natural law assigns for obedience resem-
ble more closely those prominent in the duty of fair play, but natural law
differs from fair play also, in not making critical the citizen's attitudes to-
ward the benefits he receives.

In explicating the natural law duty to obey I shall concentrate heavily on
the account given by John Finnis in his Natural Law and Natural Rights, 97 a
comprehensive and sensitive modem exposition of the traditional view. This
concentration no doubt obscures important divisions among natural law the-
orists, but since what unites them is, for my purposes, more important than
what divides them, this limited focus is warranted.

According to natural law theory, laws are rules for the common good, the
common good embracing the good of individual members of the community.
Human beings need authority and rules to coordinate activities of any com-
plexity, to guide those who are ignorant, and to curb antisocial selfish incli-
nations. Political authority and the law of the state are necessary to promote
human flourishing, and are natural institutions to promote the common
good. Since individuals have a duty to promote the common good, they
have a duty to support those who exercise political authority and to obey
valid laws. As Finnis puts it, one aspect of action for the sake of the com-
mon good is being a "law-abiding citizen" and to be a law-abiding citizen
requires obeying the law even when one does not see an independent reason
to do what the law requires.98 Though the moral obligation to obey each
law is "variable in force," the reasons that justify creating laws which are
"relatively impervious to discretional assessments" are "reasons that also
justify us in asserting that the moral obligation to conform to legal obliga-
tions is relatively weighty."99

Implicit in the idea of the common good is a notion of reciprocity. The
promotion of the community's common good involves the promotion of the
good of each member. Thus, in being a law-abiding citizen, someone is con-
tributing towards the effectiveness of an institution that is necessary for his
own welfare. His duty to obey the law is related to the benefits the existence
of law confers on him. These involve both the intrinsic good of social rela-
tions and goods that he can pursue on his own if given respect and support.

Two distinctive features of traditional natural law theory are its "realism"

97. J. FINNIs, supra note 52. I do not have an informed view about the faithfulness of
Finnis' account to the spirit of Aquinus on points as to which that is disputed.

98. Id. at 314-17.
99. Id. at 318-19.
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about the origins and survival of actual political authorities and its strin-
gency about what counts as a law carrying a moral obligation to obey. Rec-
ognizing that many governments originate in force and treating effectiveness
as the most critical ingredient of authority, natural lawyers have claimed
that the obligation to obey can arise under all sorts of governments. Particu-
lar laws, however, that are not addressed to the common good, or suffer
other defects that make them unjust, do not generate the moral obligation
that follows from just laws.

I shall skirt the question whether natural law's assumption about self-evi-
dent human goods or the teleology of human beings is maintainable. I as-
sume that the receipt of benefits as a member of a community can generate
reasons to contribute to the good of the community by obeying its rules.
Whether the reasons to contribute to the common good by obedience
amount to a duty, and whether the duty applies if obedience on a particular
occasion will not contribute to that good, are the problems I want to
address.

Natural law theory does not claim that obedience to law is self-evidently
good or an obvious aspect of human nature; rather, obedience is needed if
humans are to accomplish their true purposes or achieve the goods that are
self-evident. Thus, the good consequences of widespread obedience largely
underlie the duty to obey. Yet the claimed duty is more stringent than
whatever moral reasons ordinarily exist to promote good consequences; it is
assumed to require obedience at least sometimes when the foreseeable bal-
ance of consequences would favor disobedience; and it is thought to come
into play even when, predictably, disobedience will cause no harm and obe-
dience will achieve no actual contribution to the common good. Can these
steps, from consequential reasons to a duty of some stringency and from
consequential reasons to a nonconsequential duty, be justified without refer-
ence to special revelation?

The first two thresholds that the natural law theory of duty must sur-
mount is why the reasons it presents should be viewed as giving rise to moral
"oughts," rather than regarded simply as relevant to morally preferred (su-
pererogatory) acts, and why these oughts should be viewed as having a ca-
pacity to weigh against the predictable balance of consequences. Often the
promotion of desirable consequences is praiseworthy, but the failure to pro-
mote them is usually not a subject of blame. What answer, if any, may be
given to the person faced with a choice whether to obey who asks: "No
doubt, my obeying will promote the common good, but if I need not devote
most of my resources to charity, why ought I to obey?" What answer may
be given to the person who thinks that whatever duty he may have to obey
reduces to a balance of favorable consequences?

[Vol. 36:1
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The correct answer to these queries lies in the notions of reciprocation on
which the natural law theory more or less explicitly relies. What is crucial is
that the demand to obey is being placed on us under a necessary scheme in
which we are fairly involved, whose aim in part is to benefit us, and whose
success depends on our complying with the rules. That is sufficient to create
a genuine duty when obedience makes a substantial difference. By a genuine
duty, I mean both that an "ought" is present and that it has some capacity to
trump considerations of consequence.

Should the duty also be conceived as not depending on whether there will
be any harmful consequences in particular cases? One aspect of conceiving
the duty to obey in this way is that a potential actor is barred from consider-
ing the likely compliance of others. Such a preclusion has been often under-
stood to rest on a moral principle of generalization: "If the circumstances of
the case are such that the consequences of everyone's acting in that way in
those circumstances would be undesirable, then the act is wrong, and it is
irrelevant that the consequences of one person's acting in that way in those
circumstances would not be undesirable."'l°

In many situations, the principle of generalization will not be the only
argument against disobedience, but when plausible arguments about the par-
ticular act's harm are wholly lacking or require bolstering, reliance on the
principle may be decisive. The principle of generalization is grounded on
fairness and on the impracticality of moral principles that make duties turn
on the harm of one's own act in light of the compliance of others. The idea
of fairness lying behind the principle of generalization is that it is unfair for
me to get an advantage that people just like me from the moral point of view
are foregoing. As to impracticality, I need only mention that grave dangers
of self-serving evaluations would almost certainly infect moral standards
that permitted one person's indulgence on the assumption that that indul-
gence would do no harm because others are restraining themselves.

Establishment of the generalization principle alone does not settle that a
duty to obey the law should be conceived in nonconsequentialist terms. In
various circumstances, a person contemplating disobedience may claim that
if everyone similarly situated disobeyed, no harm or tendency toward injus-
tice would occur. Such a claim most clearly arises when laws are highly
unjust, but I put those situations aside here. Other laws are exceedingly
trivial without being unjust in the usual sense, and people may conclude that
widespread disobedience will have no negative effect on the common good. I
shall focus on what is perhaps the more common case of a law that has many

100. M. SINGER, GENERALIZATION IN ETHICS 137 (1961). Singer actually calls this a
generalized principle of consequences, which he distinguishes from a broader principle of gen-
eralization. The distinction is not important here.
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applications, some of which are important and some of which are not. Imag-
ine that Diana is a sober driver who is considering at 4:00 a.m. whether to
exceed a 30 m.p.h. speed limit that she thinks may safely be exceeded by any
other sober driver at that time; or that she is wondering whether to walk on
someone's posted land in the woods, believing that similar unseen violations
by others would do no harm. Diana can define her situation in a way that
makes no reference to whether others in like circumstances actually do com-
ply and she can contend that regardless of the degree of compliance by
others, her disobedient act and others like it will do no harm to the common
good. Diana can also claim that she is not taking advantage of the compli-
ance of others.

If Diana can make those judgments, what reason is there for her to think
she has a duty to observe the law on occasions like these? Put more ab-
stractly, her question is: How can a moral reason that derives from the de-
sirable consequences of most acts in a certain class turn into a
nonconsequentialist duty to perform every act in the class?

Two possibilities for understanding the duty in a nonconsequentialist way
are that the duty derives from some more extensive nonconsequentialist duty
or that it fits closely with a number of related nonconsequential duties. The
natural law account of the duty to obey does not rest on a claim that it can
be derived simply from some uncontroversial more general duty; but an ar-
gument might be made that a nonconsequentialist duty to obey fits best with
the understanding of related natural law duties. One way to resist this sort
of "fit" argument would be to concede the crucial linkage between obedience
to law and other duties, but urge that all of them would better be understood
in consequential terms. A different response would be to detach the duty to
obey the law from any duties to which it is claimed to be closely related.
One might, for example, concede that given the close personal relationships
and trust that exist in families, duties there should be conceived as not rest-
ing on predictable consequences, but claim that in the much more imper-
sonal relation of citizen to state, a consequential assessment of one's need to
obey the law might suffice.

Perhaps the most important argument that the duty to obey is nonconse-
quential is that, considered by itself, that conception of the duty is superior
to a consequential one. A person might, of course, urge that revelation
shows that God has instructed us to conceive our relation to the law in a
nonconsequential way; but any conclusion based on such premises would
plainly rest on particularist religious convictions, not on naturalist reason-
ing. Instead, it may be claimed that the duty to obey will be most effective in
promoting human good if it is understood in nonconsequentialist terms.

The argument that a nonconsequentialist understanding will be preferable
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to a consequentialist one could be made in various ways. The clearest argu-
ment is one that shows that a consequentialist understanding would be obvi-
ously self-defeating in some significant respect. Finnis offers such an
argument about promise-keeping.' Imagine that people decided to keep
promises only if doing so would be beneficial, or at least would satisfy the
psychological expectations of the person to whom the promise was given and
of other concerned persons. Such an attitude might lead people to break
promises with relative freedom when only the promisor and promisee knew
of the promise and the promisee has died or will be unaware of the breach.
But if people know that promises are freely broken in these settings they will
know that promises made to them that must be carried out in such contexts
will not be very reliable. The practice resulting from these attitudes will
deprive them of confident expectations and will, therefore, substantially un-
dermine the benefits that promises afford to those who wish to control future
events indirectly. A consequential attitude toward the keeping of promises
will, thus, seriously erode the social benefits of the institution of promises.

A consequentialist understanding of a duty might fall short of this sort of
logical difficulty and still be self-defeating in a practical sense. Something
along these lines might be said in defense of the generalization principle.
Given people's uncertainty about how others similarly situated will act and
about when dangerous thresholds are reached, and, given their propensity to
underestimate the harms of their own individual actions, a broad principle
that people should consider the likely compliance of others might consist-
ently lead to inadequate levels of compliance exactly when widespread com-
pliance is needed.

The force of these arguments about the self-defeating character of a conse-
quentialist understanding does not depend much on the particular features
of a society or its stage of history; but we reach much more difficult terrain
in deciding what conception of the duty will best promote human good when
we address circumstances in which everyone similarly situated could disobey
the law with no ill effect. Here, resolution most plainly turns on how many
of these circumstances there are, how clearly they can be identified, and how
great the damage is from misidentification. If these circumstances are few
and difficult to identify and if people have a strong propensity to think that
acts they would like to perform fall into this category, then a nonconsequen-
tial understanding will work better. On the other hand, if legal regulation of
life is so pervasive that many instances of violation have no harmful ten-
dency (i.e., would not do harm even if engaged in by all similarly situated)
and if people can identify these instances with a high degree of accuracy, a

101. J. FINNIS, supra note 97, at 298-305.
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consequentialist understanding will be most sound. An overall judgment
about a preferred understanding will rest on the extent of legal rules and the
degree of disinterestedness and acuity of the population. For purposes of
comparison, one thinks of norms urged on children; parents will be much
more likely to build consequential elements into norms urged on older chil-
dren, "Do this only if ... ," than into norms urged on younger children,
"Never do this." A population with a good understanding of various aspects
of law and its benefits might appropriately be able to rely on a standard that
was more consequential than a less well-informed population.' 02

What I have suggested thus far is enough to indicate my view that no
overwhelming conceptual or rational argument supports the notion that a
duty to promote the common good yields a nonconsequential duty to obey
the law. The argument in favor of such a duty must be fact dependent, and
the relevant facts may vary among societies and stages of history. I now
reach the practical question of whether a nonconsequential duty to obey just
laws in all their applications states the best understanding for our society.

An initial difficulty with such a view is that in most modern legal systems,
many legal norms are substantially broader than the reach of the behavior
they are really supposed to discourage. Ease of drafting and simplicity of
administration lead officials to adopt rules that neither the drafters nor en-
forcers expect to be enforced in their full scope. In respect to the outer cov-
erage of such rules, it is unrealistic to say that the law seriously demands the
behavior that it formally prescribes and that it would properly be taken to
prescribe by courts interpreting the rules. For some other rules that are
enforced across their full range, such as certain parking violations, officials
may be indifferent as to whether the rule is initially observed or the penalty
paid for violation. Similarly, prompt compensation for breach may some-
times be regarded as adequate satisfaction of a civil law duty. If, in all these
instances, concerned persons, officials and citizens alike, neither expect nor
insist upon adherence to the law's terms, the idea of a moral duty to comply
with those terms is implausible.

Even if one focuses on legal rules that are enforced and as to which pay-
ment of damages is not regarded as equivalent to initial compliance, the no-
tion of a general duty to obey faces difficulties. Given all the occasions in
modern societies with highly complex and technical legal norms when diso-
bedience of law will not inflict harm on others or detract from the common
good, and given other moral bases for duties to obey, a general duty to obey
is probably not needed to sustain adequate compliance.

102. If one were trying to evaluate what type of standard would work best in a society, one
would also have to consider linkages with related duties and present attitudes about the duty to
obey, but I shall omit these complications here.
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Lest too much turn on individual calculation, one might understand the
duty as an obligation to comply with laws of the state directed toward what
are the state's proper ends-including security, liberty, justice, and wel-
fare1 03 -when one's compliance, and that of one's fellows, may reasonably
be thought necessary to success. Such a duty, incorporating the generaliza-
tion principle, would not reach evidently foolish laws or applications of laws
when general noncompliance plainly will not interfere with the state's legiti-
mate ends.

I have been assuming in the previous discussion that the duty to obey is
conceived of as being of at least moderate strength. That is the assumption
of traditional natural law theories, including that of Finnis. This assumption
obscures yet another complexity: the relation between the coverage of a
duty to obey and the strength of the duty. Suppose, on the one hand, that
someone said that all he meant by a general duty to obey was a moral duty
of however slight strength in favor of obedience, one that might give way in
many cases to very slight reasons, including selfish reasons, to disobey. Vio-
lation of such a "duty" would warrant only slight blame, and even that
would be appropriate only when competing reasons did not override the
duty. If the natural law duty to obey resolved itself to such a minimal
"ought," one might very well concede a general duty to obey all laws, the
concession amounting to little more than that basic ideas of reciprocation
provide some rather slight responsibility to obey. If, on the other hand, a
general duty to obey is put forward as a moderately strong moral "ought,"
one that can be overridden only by substantial reasons in favor of disobedi-
ence, then there is good reason to resist the assumption that such a duty is
implicated on every occasion on which we must choose whether to obey law.
Thus, I find the basic arguments underlying a natural law duty to obey the
law as being of considerable force; but I am doubtful that they yield a duty
as absolute and as nonconsequential as is commonly supposed by natural
lawyers.

IV. CONCLUSIONS

What general conclusions may be drawn from my three separate inquir-
ies? At points in each of them, I have wondered whether normative posi-
tions associated with natural law views are convincingly supportable on the
basis of naturalistic reasons or are partially dependent on particular religious
insights, and that query has been a dominant theme of my middle inquiry.
There, I concluded that natural law positions do not stand condemned as

103. See Pennock, The Obligation to Obey the Law and the Ends of the State, in LAW AND
PHILOSOPHY (S. Hook, ed. 1964).
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improper starting points for political determinations even if, as I believe,
religious and rational considerations are intertwined in them, because any
model of liberal democracy that claims exclusivity for rational secular
grounds of decision is misguided. The inquiries into the general justification
defense and the duty to obey the law both concentrated on the gulf between
consequential and nonconsequential conceptions of duty. In each instance, I
suggested that natural law's rejection of undiluted consequentialism was
warranted, that proper conceptions of what we owe our fellow citizens are
not wholly reducible to evaluations of harmful consequences. But I also
concluded that naturalistic reasoning does not provide firm support for
claims of absolute or general duty posited by traditional natural law. In the
context of general justification, the crucial concern was whether considera-
tions of consequence could sometimes offset the proscription against inher-
ently wrong acts. I concluded that they could, particularly if the issue is the
imposition of criminal punishment on the person who commits an otherwise
wrongful act to avoid dire consequences. In respect to obedience of law, I
did not address when a duty to obey can be outweighed; but I did consider
whether that duty comes into play with respect to every application of every
just law. I concluded that for circumstances when disobedience, even if rep-
licated, will do no harm to the common good, naturalistic reasoning does not
establish a duty to obey for citizens of modern societies.

I have covered some profound topics in a regrettably cursory manner.
These are topics that are highly significant in three important dialogues; the
internal dialogue among Roman Catholics about their moral theology; the
dialogue between Catholics and Protestants about the nature of Christian
ethics; and the dialogue between religious believers and secular moral philos-
ophers about shared moral understandings and the appropriate place of reli-
gious ethics in a pluralist liberal society. I hope these views from outside the
Catholic tradition can make a small contribution to the quality of these
dialogues.
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