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Foreword

On a stone wall at the memorial of the Dachau concentration camp, a
promise is written in five languages: “Never Again.” Yet in the decades
since the Holocaust, in places from Cambodia to Rwanda to Darfur,
international actors have failed to mount an effective response to
mass atrocities.
The reasons for this failure are numerous. Political will to act, as
well as the availability and capability of military intervention forces,
is often absent. Moreover, enduring notions of sovereignty make it
difficult for outside countries or international organizations to step
in, despite considerable acceptance in recent years of the concept of
“responsibility to protect.”
Another important part of this debate concerns the international
legal system governing the use of force in situations of actual or potential atrocities. In this Council Special Report, Matthew C. Waxman
asks whether this legal regime is effective in preventing and stopping
such crimes. The report notes that international legal practices constrain swift action and require extensive consultation, especially in the
United Nations Security Council, before particular steps can be taken.
Waxman, though, argues that the system has certain benefits: it can
confer legitimacy and help actors coordinate both military and nonmilitary efforts to prevent or stop atrocities. He also contends that different arrangements of the kind some have proposed would be unlikely
to prove more effective.
He therefore opposes wholesale reforms but recommends more
modest steps the United States could take to improve the current legal
regime. These measures include expressing strong but nuanced support for the responsibility to protect and working with other permanent members of the UN Security Council to discourage the use of
vetoes in clear cases of mass atrocities. But the report also argues that
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the United States must be prepared to act alone or with others in urgent
cases without Security Council approval.
With thorough analysis and thoughtful recommendations, Waxman
points the way toward an international legal system capable of promoting timely and effective action in cases of mass atrocities. This is
a topic central to ongoing debates about the limits of sovereignty and
the responsibility of states for their own citizens and others. It is also a
subject that must be addressed if “Never Again” is to become a reality
rather than a slogan.
Richard N. Haass
President
Council on Foreign Relations
October 2009
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Introduction

The collective international failure to stop genocidal violence and resulting humanitarian catastrophe in Sudan prompts the familiar question
of whether the United States or, more broadly, the international community has the political will and capabilities necessary to deter or
stop mass atrocities. It is well understood that mobilizing domestic
and international political support as well as leveraging diplomatic,
economic, and maybe even military tools are necessary to stop mass
atrocities, though they may not always be enough. Other studies have
focused, therefore, on what steps the United States and its international
partners could take to build capabilities of the sort needed to prevent,
stop, and remedy these crimes. This report approaches the problem
from a different angle and asks whether the current international legal
regime with regard to the use of military force—that is, international
law regulating the resort to armed intervention—is appropriate and
effective in deterring and stopping mass atrocities.
This report concludes that the current international legal regime
could be effective in stopping mass atrocities and that none of the oftenproposed radical reforms to international law will be more effective in
the short term. To best combat the threat of mass atrocities consistent
with other U.S. foreign policy interests and priorities, the United States
should take independent steps and work with allies to improve the
responsiveness of the existing UN Security Council system while preparing and signaling a willingness, if the UN Security Council fails to act
in future mass atrocity crises, to take necessary action to address them.
The major elements of a strategy should include strong but nuanced
declarations of support for the “responsibility to protect,” a diplomatic
effort to work with like-minded allies on common commitments to the
responsibility to protect and redoubled engagement with other states
to explain the U.S. position, and integration of this outreach with U.S.
diplomacy on other international legal issues.
3
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The report’s objectives are simultaneously ambitious and modest.
They are ambitious in that they aim ultimately to address a problem
that has confounded policymakers and pits traditional notions of
state sovereignty and concern for protecting human rights against
each other. The objectives are modest, however, insofar as this report
reflects no pretense that these crises can all be solved militarily, or by
reforming international law, or principally by the United States and
its allies. In emphasizing international norms related to intervention
in mass atrocity crises, this report does not intend to emphasize the
primacy of military means or coercive approaches; rather, it aims to
improve the use of intervention in a supporting role and when other
means are likely to be ineffective.1
Besides its specific recommendations, a broader goal of this report
is to integrate the study of strategy and law or norms—in other words,
collective expectation for the proper behavior of states.2 Too often, the
policy community and the international law community speak past each
other on these issues: policy studies focus on political will and capabilities, relegating legal issues to a distant secondary concern; legal analyses focus on legal principles and precedents without adequate attention
to their impact on policy effectiveness. This report brings together the
study of strategy and law by emphasizing how political will and capabilities are not independent of international law but are shaped by it,
and how the normative terrain of intervention can affect operations on
the ground.

Deterring and Stopping Mass Atrocities:
Policy Challenges

Several major policy studies during the past decade have examined
how the United States and its international partners can better meet
the challenges of preventing and stopping mass atrocities, including
genocide and systematic ethnic cleansing. It seems that every major
crisis of this sort, such as Rwanda in 1994, Kosovo in 1999, and Sudan
more recently, generates interest in bolstering the capacity and will of
the United States and its partners to respond.
Many of these studies and the lessons of experience teach that early
preventative action is often critical to effective crisis response.3 Deterring mass atrocities in the first place averts the human toll before it
accumulates and is also sometimes easier than stopping atrocities
once they start.4 “Experience has constantly taught us,” writes Gareth
Evans, “that effective prevention is far less costly in blood and treasure
than cure—than reacting only after many lives have been lost, a lust for
revenge aroused, and reconciliation made that much harder.”5
A recent task force on genocide prevention, chaired by Madeleine
K. Albright and William S. Cohen, similarly emphasizes in its report
the need for early, decisive action as mass atrocities loom or begin to
unfold: “Even when signs of preparation for genocide are apparent,
there are opportunities to alter leaders’ decisions and interrupt their
plans. By improving our crisis response system, we will be better prepared to mount coherent, carefully calibrated, and timely preventive
diplomacy strategies.”6 This echoes a recommendation of a 2005 task
force on the United Nations, chaired by Newt Gingrich and George
Mitchell, that “the United Nations must create a rapid reaction capability among UN member-states that can identify and act on threats before
they fully develop.”7 In January 2009 the UN secretary-general released
his report on implementing the responsibility to protect, a normative
concept discussed in the following section. One of three pillars of
that strategy is “timely and decisive response,” again recognizing that
5
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prompt and resolute action is critical to addressing crises of genocide
and large-scale atrocities.
The 1999 crisis and NATO intervention in Kosovo generated particular public attention to the issues of humanitarian military intervention
and questions about the adequacy of the UN-centered international
legal system. By contrast, the more recent debate prompted by crises in
Sudan and elsewhere has generally downplayed issues related to military
intervention and international law regarding the use of force. There are
several reasons for this relegation of military and legal issues.
One legacy of the 2003 Iraq invasion has been to suppress the political correctness of discussing armed intervention generally, and especially without strong UN Security Council backing. The very term
humanitarian intervention is toxic to some audiences, and to the extent
military intervention is discussed it is usually far down on the atrocityprevention public and diplomatic agendas.
A further reason recent policy studies of atrocity prevention devote
little attention to whether international legal rules regulating intervention are appropriate is that the issue is seen as a distant secondary
consideration to political will.8 “Summoning the political will to take
risks is the main obstacle to converting the responsibility to protect
into a program of action,” concludes a prior Council Special Report
upon which this report builds.9 The task force on genocide prevention
briefly discusses international norms when it recommends “promoting
a system of international norms and institutions that averts potential
genocide and mass atrocities before they occur, stops them quickly and
effectively when they occur, helps societies rebuild in their wake, and
holds perpetrators accountable.”10 But the bulk of its specific recommendations focus on the issues of political will, preventive diplomacy,
and capacity-building.11
Notwithstanding the current reluctance in public discourse to
emphasize military intervention and call into question international
legal constraints on the use of force, the remainder of this report rests
on three premises. First, coercive military measures to stop mass
atrocities include a wide spectrum of activities, most far short of invasion and direct attacks on a regime’s authority. Force or threat of force
may be used in cases of genocide and mass atrocities to, among other
things, protect vulnerable populations, guard relief efforts, degrade
perpetrators’ capacity for repression, and signal a willingness to
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escalate further if necessary. Military operations short of major invasion could include12
–– securing/controlling transportation routes and borders;
–– reinforcing peace operations;
–– enforcing no-fly zones, safe havens, or arms embargoes;
–– jamming broadcasts and other communications;
–– precision-targeted strikes; or
–– demonstrating presence.
Second, although military threats and force are rarely the primary
tools for stopping mass atrocities, they remain important ones. Threats
of military force can help deter systematic atrocities before they occur.
Military measures can help stop ongoing atrocities by, for example,
interposing forces between conflict factions or degrading a state’s
capabilities for repression. And intervention or the threat of it may be
needed to back up other tools, such as international criminal law, diplomatic efforts, or economic sanctions.
Third, nonmilitary mechanisms are critical to stopping mass atrocities, and nonmilitary means are almost always a preferred option when
effective. None of this is to deny that military intervention carries risks,
including the possibility of spurring dangerous backlashes or causing
its own direct human toll.13 Nor is it to assert the primacy of military
over nonmilitary means. Rather, this report takes as one of its premises the UN secretary-general’s recent counsel that mass atrocity crises
require “early and flexible response[s] tailored to the specific circumstances of each case,” and that any sound strategy will combine many
elements, most of them nonmilitary.14

International Norms of Intervention
and Calls for Reform

Recognizing that timely and resolute international response is necessary to stop mass atrocities, and that in some cases the threat or use
of military intervention may be one among many important elements
of that response, events in Darfur raise again the question of whether
the current international legal system is likely to facilitate the kind
of early, decisive, and coherent action—especially with respect to
military force—needed to effectively combat atrocity crimes.15 That
legal system, built primarily on the UN Charter, is designed (and for
good reason) to prize deliberation and consensus-building over swift
response, exhaustion of nonmilitary measures over rapid escalation.
For most international crises, these features help keep the peace. But
are they well suited for preventing mass atrocities?

In t er nat ional L aw and In t erv en t ion
It is widely held that as a matter of international law, the use of military
force against or in another state is prohibited except in self-defense or
when authorized by the UN Security Council. The UN Charter prohibits “the threat or use of force against the territorial integrity or political independence of any state,”16 except in self-defense, and confers on
the Security Council “primary responsibility for the maintenance of
international peace and security.”17 In the event of threats to peace and
security, the Security Council can take or authorize nonmilitary measures to restore them.18 If the Security Council considers that nonmilitary measures would be inadequate or have proved inadequate, it may
take such military action “as may be necessary to maintain or restore
international peace and security.”19 In recent decades it has become
generally accepted—especially after UN-authorized interventions
in Haiti, Somalia, and Bosnia—that widespread atrocities occurring
8
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within states may pose threats to peace and security warranting Security Council action.20
There is currently no widely accepted right or license among individual states to humanitarian intervention, as there is one to selfdefense.21 The United States has generally interpreted its and other
states’ authority to use force more broadly than many of its allies,
especially with regard to self-defense, but most states and legal experts
agree that there is no clearly established international legal authority
justifying armed intervention into another state to stop atrocities.22
Although not universally held and subject to exceptions, especially in
cases of genocide, this understanding of international law and of the
UN Charter reflects a view that resorting to armed force is an evil to be
avoided whenever possible.23
The idea of carving out an exception to the general prohibition on
force in urgent cases of mass atrocities received a boost at the close
of the twentieth century, with the international community’s failure
to intervene to stop genocide in Rwanda (1994) and NATO’s intervention to stop Serbian ethnic cleansing in Kosovo (1999).24 In the
face of Serbian atrocities, the UN Security Council was deadlocked,
with Russia and China threatening to veto any authorization of force.
NATO intervened anyway, and a number of ex post facto statements
from various states and state-sponsored commissions claimed that the
intervention, though not strictly legal, was nevertheless legitimate.25
If that were the case, some argued, why not articulate and establish a
more general international norm of intervention to prevent similarly
grievous harms? This would entail developing standards for permissible intervention, including requirements of necessity, proportionality, last resort, and the like.
A general doctrine of humanitarian intervention has not gained
momentum since the Kosovo crisis, although the widespread view that
intervention in the Kosovo case was appropriate at least calls into question the absolutist view that Security Council authorization is always
required.26 Russia and China remain hostile to it for both ideological
and self-interested reasons.27 Many states in the developing world and
Southern Hemisphere oppose a right of humanitarian intervention,
seeing it as eroding principles of sovereignty and as likely to be used
as pretext for imperialism.28 The United States and its European allies,
too, have been reluctant to endorse such an approach as a general position, fearing it is prone to abuse.29
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T he R e sp onsibili t y To Prot ect
Although the idea of establishing an international legal doctrine of
humanitarian intervention has generally foundered, the normative principle of the responsibility to protect has emerged in its place. A political rather than legal concept, the responsibility to protect focuses on a
state’s responsibilities toward its population and on the international
community’s responsibilities when a state fails to fulfill its own.30
At the 2005 UN World Summit, world leaders agreed by consensus
in the final outcome document to the following points:
Paragraph 138. Each individual State has the responsibility to protect its populations from genocide, war crimes, ethnic cleansing,
and crimes against humanity. . . .
Paragraph 139. The international community, through the United
Nations, also has the responsibility to use appropriate diplomatic, humanitarian, and other peaceful means . . . to help protect
populations from genocide, war crimes, ethnic cleansing, and
crimes against humanity. In this context, we are prepared to take
collective action, in a timely and decisive manner, through the Security
Council, in accordance with the charter, including Chapter VII, on a
case-by-case basis and in cooperation with relevant regional organizations as appropriate, should peaceful means be inadequate and
national authorities manifestly fail to protect their populations from
genocide, war crimes, ethnic cleansing, and crimes against humanity
(emphasis added).
The responsibility to protect does not create any new legal obligations. But it is an important political tool for shaping the normative terrain of intervention in several respects. First, to those regimes that might
perpetrate mass atrocities or allow them to occur within their borders,
it rejects powerfully the argument that sovereignty shields them from
international concern. Second, to the international community, it
emphasizes a responsibility to act when a regime is in major breach of
certain duties, thereby providing political momentum for action.31
The 2005 World Summit formulation, however, reflects a number
of compromises, some problems of which are discussed below. Most
significant, it reinforces the view that only the Security Council should
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administer collective action to enforce it. To many responsibility-toprotect proponents, this was seen as watering down the concept.32
Despite these compromise limitations, the responsibility to protect
faces opposition or skepticism from a significant number of influential
UN member states, including Russia, China, and many in the global
south and those associated with the nonaligned movement. Some of
this hostility is rooted in broader ideological debates over sovereignty
and noninterference with internal matters, as well as with the uneven
distribution of power in the Security Council. Some of it is due to
perceptions that the United States and others intend to use the concept self-interestedly.33 Some is also due to ambiguity of what exactly
responsibility to protect means, in theory and in practice.
UN secretary-general Ban Ki-moon pledged to “operationalize”
the responsibility to protect, and in January 2009 he published his
proposed strategy for doing so.34 That strategy emphasizes protection responsibilities of individual states, international assistance and
capacity-building, and timely and decisive international response to
crises. The secretary-general urged the UN General Assembly to act
on this implementation plan, and in July 2009 that body held a debate
that exposed significant international rifts. Many states, including the
United States, pledged strong support for the responsibility to protect
as others emphasized the importance of sovereignty and noninterference and some labeled it neocolonialist.35

Call s for R e for m
Amid this context, the ongoing crisis in Darfur has reignited debate
about whether armed intervention absent UN Security Council authorization is sometimes appropriate. In 2006, for instance, Susan Rice,
now the U.S. permanent representative to the United Nations, along
with Anthony Lake and Donald Payne, wrote: “The U.S. should press
for a Chapter VII UN resolution that issues Sudan an ultimatum:
accept unconditional deployment of the UN force within one week, or
face military consequences. . . . If the U.S. fails to gain UN support, we
should act without it as it did in 1999 in Kosovo.”36
As discussed in greater detail below, an international legal regime
that puts decisions about international intervention solely in the hands
of the UN Security Council risks undermining the threat or use of
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intervention when it may be most potent in stopping mass atrocities.
The features of the UN Charter that help resolve security crises peacefully make it difficult to generate the quick, decisive, and coherent action
needed to deter or roll back mass atrocities. With several permanent
Security Council members ideologically hostile to such interventions
generally or self-interestedly hostile to specific interventions, rapid
agreement or a credible escalatory threat is unlikely.37
Before a crisis, it is difficult for the international community to
threaten sufficient costs to deter mass atrocities if potential perpetrators expect the UN Security Council to be unable to agree on a
robust response. Once perpetrators begin to commit mass atrocities,
deliberation by the UN Security Council often produces watereddown responses, because moving incrementally may be necessary to
build broad enough support among its members and because deferring to even weak UN Security Council actions can serve as an excuse
for member states not to take stronger action. And even if the Security Council eventually authorizes intervention, it is unlikely to do so
quickly, because the requirements of broad consensus and the UN
Charter’s preference for exhausting nonmilitary means before considering military options has tended to produce incrementally escalating
threats, sanctions, and other measures over long periods.
For those dissatisfied with a strict interpretation of the UN Charter,
reform proposals tend to fall into four categories:
1. Break the law when necessary. This view holds that international
law should generally continue to prohibit intervention absent UN
Security Council authorization, but contemplates that in some
exceptional circumstances, intervention without that authorization
should be treated as morally and politically justified.38 Some proponents of this view look to analogues in domestic criminal law, where
criminal behavior is excused or punishment mitigated after the fact
in light of exceptional circumstances of necessity.39 Others look to
Kosovo as an example, in which NATO intervention was widely
viewed as legitimate, even if not strictly legal.40 A variant of this
view would rely on ex post facto validation of interventions by the
UN Security Council when it is unable or unwilling to take adequate
action in time to deal with a crisis. In the 1990s, for example, the UN
Security Council approved intervention by Economic Community
of West African States forces in Liberia and Sierra Leone only after
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those forces had already gone in to forge and enforce ceasefires.41 In
any of these visions a major issue is the substantive criteria by which
necessity should be judged, and proponents of this approach differ
over whether these standards should be formulated and formalized
in advance or articulated only as crises arise.
2. Reform internal UN rules, standards, and procedures. This view holds
that the UN system is fundamentally sound but that it can be made
more effective and efficient through soft law agreements between its
members and through organizational reforms. A frequent recommendation is to urge the five permanent members to agree among
themselves to not deploy their veto in humanitarian crises.42 Others
focus on the need for agreement among UN members on substantive
standards to guide Security Council decision-making with regard to
intervention.43 Another way of streamlining UN Security Council
decision-making is to build more standing UN early-warning and
intervention capacity.44 Common to proposals sharing this perspective is a confidence that the UN system can be made to perform
better from within.
3. Push for new legal doctrine of humanitarian intervention. Those less
confident in the UN Security Council’s responsiveness urge development of a humanitarian intervention doctrine, similar to the way
self-defense operates as an exception to the rule that only the UN
Security Council can authorize coercive force.45 As noted, this view
gained some short-lived momentum following the 1999 Kosovo
intervention. It never gained wide support, however, especially in
light of concern that such a principle would be susceptible to abuse
(states masking self-interested intervention as humanitarian), and of
strong negative reactions from Russia, China, and countries of the
nonaligned movement.46
4. Create new international institutional bodies. If exclusive reliance on
the UN Security Council to authorize intervention fails to stop
mass atrocities adequately, another alternative is to create new international institutions likely to be more responsive and effective. In
recent years a common version of this approach proposes a standing
coalition of democratic states that would act jointly when the Security Council does not.47 Proponents believe that such intervention
would be more legitimate than UN Security Council action (because
it would be backed by commitment to liberal-democratic values)
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and effective (because it would be less constrained by the need to
satisfy at least all five permanent Security Council members). New
international institutional arrangements could also build on existing ones, such as NATO, and would not replace the UN Security
Council but instead stand ready to act when collectively deemed
necessary among its membership.
Categories 1 and 2 are evolutionary reforms. They aim to preserve
international law for the most part as it is, but improve its functioning.
Categories 3 and 4 are radical reforms. Category 3 aims to change the
substance of international law, whereas Category 4 aims to change the
processes by which that law is applied.
These approaches are not mutually exclusive, but they do reflect
different orientations toward the UN and different prioritization of
policy interests and risks. As the following section explains, effective legal and policy reform requires striking the appropriate balance
among these priorities.

International Norms
and Effective Strategy

It is easy to say that policy failures like that of protecting Darfuris are
not a problem of law, but of political will—where there is the will, the
law is adequate (or will not stand in the way)—or of capabilities. But to
dismiss a hard look at the law ignores the many ways in which international law shapes, amplifies, and organizes political will and capabilities. International law and norms with respect to the use of force play
three major functions relevant to combating mass atrocities.48
First, they constrain military threats or intervention. Although international use-of-force rules “cannot divide the universe into mutually
exclusive blacks and whites,” they “help in differentiating the infinite
shades of gray that are the grist of the decision-process” of states.49
Even when law cannot prevent military action of dubious legality, it can
make it more costly and therefore less likely or shape the way it is used
or not used.
Second, they help legitimate appropriate preventive actions. Widely
understood and respected rules can bolster or weaken political and diplomatic arguments for or against intervention. The persuasive power of
legitimacy therefore links international law and norms to the political
will all observers recognize as critical in addressing mass atrocities.
Third, they help coordinate the diplomacy through which preventive strategies are formulated and implemented. In establishing global
or regional security forums, for example, law helps determine the processes through which states make joint decisions, and individual states
plan for contingencies based in part on patterns of diplomacy and decision-making created or reinforced through law.

15
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Const r ain t s on Timely
and Decisi v e Act ion
International legal rules and institutions for regulating armed force
have never been able to eradicate aggression or allow intervention in
all cases for which it is appropriate, but they affect the costs and risks
states associate with military actions. A crucial policy question is therefore how international law and norms might adapt to better permit
timely and decisive intervention or to help deter perpetrators without
loosening too much existing constraints on aggression.
One problem alluded to earlier is that exclusive reliance on the UN
Security Council to authorize intervention often erodes the credibility
of threats to intervene, especially early in a crisis.50 In the words of the
task force on genocide prevention,
In crafting preventive diplomatic strategies, care must be taken
not to follow an overly rigid process or “escalatory ladder” with
potential perpetrators. While a set of sequential steps is often
necessary to gain international support and, moreover, demonstrate that peaceful alternatives have been exhausted to enhance
the legitimacy of coercive ones, this approach can be exploited
and “gamed” by adversaries to undermine the impact of diplomatic action. Stronger measures at earlier stages, though perhaps difficult to muster politically, often have a greater chance
of success.51
The logic of deterrence is that by threatening enough action at the
front end, the most forcible measures may not actually be needed.52 But,
in practice, the Security Council has tended to slowly escalate its collective response to mass atrocity crises only as each successive increment of
pressure or intervention fails.53 Exclusive reliance on the Security Council can therefore embolden perpetrators to present the international
community with a fait accompli or to exploit rifts among members to
stymie or water down collective responses. Even when military force is
not ultimately used, the credible threat of it may be needed to strengthen
nonmilitary efforts to deter or prevent further atrocities.54
The UN secretary-general’s responsibility to protect implementation strategy aims to address this concern: “In a rapidly unfolding emergency situation, the United Nations, regional, subregional, and national
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decision makers must remain focused on saving lives through ‘timely
and decisive’ action, not on following arbitrary, sequential or graduated policy ladders that prize procedure over substance and process
over results.”55 But in the same paragraph it also emphasizes that “the
more robust the response, the higher the standard for authorization.”56
In effect this creates a potential gap between what the Security Council (especially the five permanent members) can agree upon—especially
in a timely manner—and what may be necessary to prevent or roll back
ongoing atrocities.
From a U.S. policy perspective, the challenge is to move international
law and norms in ways that strike a proper balance between permitting
too much and permitting too little intervention. The United States is
of course limited in its ability alone to shape international law, and one
must also recognize that no balance point will ever be perfect and that
where the balance is struck on issues of preventing mass atrocities may
fortify or undermine the UN Security Council’s authority on a range of
other issues, including security threats. As it stands, however, in practice the strict interpretation of the UN Charter shared widely among
other states and international bodies is often not agile enough to meet
mass atrocity challenges.

Legi t im at ing In t erv en t ion
A flip side of the constraining role of international law and norms, however, is their legitimating role: law and norms help justify intervention
among domestic and international audiences and actors in ways that
contribute to success in stopping mass atrocities.
One reason the perceived legitimacy derived from legal justification
is critical to effectiveness is that it helps build and sustain political support for action. “Without question,” concludes a recent study of intervention, “the presence of clear legal authority to intervene will also be
highly significant in convincing other states that military action is legitimate. . . . Legality by itself is no guarantee of support, to be sure. But the
absence of agreed legal authority can undermine the chances of building or sustaining a committed coalition.”57 The need to hold together
international coalitions with legitimacy is important at the front end
of intervention and also over time, because confronting mass atrocity crimes as well as their underlying causes often requires long-term
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commitment not only to coercive strategies but also to the political
engagement and reconstruction efforts that must follow them.
A related way in which legitimacy ties to effectiveness of intervention is in building and sustaining partnerships with other international
actors, including local regional organizations (such as the African
Union or Organization of American States) and factions within a crisis
country. If intervention leads to political transition, for example, the
legitimacy of any new government is important to establishing peace
and stability.58 The effectiveness and credibility of transitional justice
efforts to hold perpetrators accountable and promote reconciliation
may depend on local and regional perceived legitimacy as well.59
Many of the features of the UN Security Council system cited as
being heavily constraining are what generally infuse Security Council
authorized actions with legitimacy. From a U.S. policy perspective,
the challenge is to avoid steps to address the constraining effects of
international law and norms in ways that erode the necessary legitimacy of actions.

Coor dinat ing St r at egy
and Oper at ions
The coordinating function of international law is important to effectiveness because military force or threats will be just one of many instruments brought to bear. Most strategies to deter or prevent atrocities
will combine military, diplomatic, economic, and legal actions. Channeling decisions on the use of force through the UN Security Council, for example, has among its advantages bringing military actions
within the same decision-making structure—and with the same crucial
parties—as many decisions on the other instruments.
With respect to coordinating diplomatic responses to crises, the
task force on genocide prevention emphasizes that consistency of message is critical to credible deterrents.60 Consistent and organized international diplomacy helps prevent perpetrators from playing multiple
negotiators off one another.
The coordinating role of law is also important because threats or
deployments of military force will occur at the same time that other
coercive tools are wielded. Consider the recent example of Sudan,
in which UN Security Council efforts to ratchet up pressure while
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deploying peacekeepers have been made alongside unilateral financial sanctions by the United States as well as International Criminal
Court (ICC) prosecutions of Sudanese leadership figures. The African Union—a regional body established through international law—is
deploying the (albeit weak) peacekeeping force and has objected
collectively to the ICC’s prosecution of Sudanese president Omar
al-Bashir. Although international law in this case does not produce
consistency among the major policy instruments, it provides forums
for diplomatic mediation and establishes some predictable rules for
decision-making.61
The coordinating and legitimating roles of international law are
critical not only to effective coercive diplomacy but also to managing
the difficult tasks that follow. In that regard, the task force on genocide prevention also emphasizes the need to enlist regional partners—
including neighboring states and local business communities and civic
leaders—in crafting a long-term solution to underlying drivers of mass
atrocities.62 With respect to coordination on the ground, militaries
need to work with a variety of different civil actors, “including national
populations and local authorities, as well as international, national, and
nongovernmental organizations and agencies.”63 International law,
by organizing states and by endowing their joint decisions with politically authoritative weight, helps bring the various actors into the fold of
international efforts to address crises.
Each of these coordinating functions of law—with respect to diplomatic messages, strategy and its instruments, and actors on the
ground—is important to effective intervention in mass atrocity crises.
Although the current international legal system often fails to align them
well and is overly burdensome, efforts to operate outside established
institutional structures must account for these coordination requirements before, during, and after coercive actions.

Summing Up
UN Security Council authorization is the mechanism by which intervention is most widely viewed as legitimate, and many states believe it
is the only legal avenue. But the Security Council system is often slow
or unwilling to take or threaten sufficiently robust actions to deal with
mass atrocity crises. Overly restrictive legal rules or processes make it
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difficult to bring adequate pressure or force to bear. That said, the legitimating and coordinating roles of international law are important to
effectiveness in combating mass atrocities as well, and there will often
be trade-offs among these functions: efforts to expand the latitude to
use force often come at the expense of perceived legitimacy and ability to coordinate efforts with other important international actors. The
recommendations that follow therefore aim to reconcile the constraining function of law with its legitimating and coordinating functions in
combating mass atrocities.

Recommendations

Given the preceding analysis, this report recommends that the United
States take steps to make the responsibility to protect a more powerful tool, and to position itself on the issue of whether the UN Security
Council has a monopoly over applying forcefully that tool. To best
combat the threat of mass atrocities consistent with other U.S. foreign
policy interests and priorities, the United States should take independent steps and work with allies to improve the responsiveness of the
existing UN Security Council and simultaneously prepare and signal
a willingness, if the UN Security Council fails to act in future mass
atrocity crises, to take necessary action to address them. This requires
a careful diplomatic balance asserting strong support for a normative
framework that facilitates timely and decisive intervention but not provoking backlash among states already hostile to existing or emerging
norms that limit sovereignty.
At least in the short run, radical reform options—such as pushing
immediately for an international legal doctrine of humanitarian intervention or developing new international institutions to deliberate collectively on military intervention—are unlikely to effectively reconcile
the requirements of flexibility of action with legitimacy and coordination. Neither is likely to gain widespread support at this time among
states in the global south and among the nonaligned movement, let
alone from China and Russia. A doctrine of humanitarian intervention
aims to trade legitimacy of the process by which the UN Security Council authorizes force for legitimacy based on purpose, and proposals for
new international groupings such as a coalition of democracies aims to
trade it for legitimacy based on participating states’ values. A problem
for both of these radical options is that too many critical states will opt
out, undermining both legitimacy and coordination of resulting action
in the eyes of many audiences.
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Given that other instruments, such as sanctions and international
criminal justice, will often be administered through and legitimated
by UN Security Council action, the United States has a strong interest
in effective Security Council functioning. The intervention issue with
respect to mass atrocities cannot be completely divorced from issues
of the Security Council’s status more generally; steps that erode its
authority in one area are likely to erode it in others, in ways detrimental
to U.S. interests.
That said, the possibility that the United States and its allies might
move toward radical reform is useful in pressing others for evolutionary
improvements to existing law, by raising the specter that failure to generate enough UN Security Council responsiveness could undermine its
own legitimacy and embolden calls for radical alternatives. If the system
built on UN Security Council primacy continues to fray because only
by acting outside it can states address moral and political emergencies
of vast proportion, then defenders of that system must work to make
it operate better.64 Furthermore, radical reform options—such as
advancing a legal doctrine of humanitarian intervention or proposing
alternative institutional arrangements to the UN Security Council—
stand a better chance of gaining adherents down the road as necessary
if the United States is seen as having credibly led and assisted efforts to
improve the existing framework.
The United States should express strong support for the responsibility to protect—but that support must be carefully nuanced and
timed.
The Obama administration has already taken several important steps
to promote the concept, including a June 2009 address on the issue by
Ambassador Rice in Vienna.65 It should follow up these communications with an administration-wide policy statement, perhaps using the
forthcoming presidential National Security Strategy document, to be
followed by the Pentagon’s National Defense Strategy, committing to
further implementing the responsibility to protect. Such a statement
should emphasize the nonmilitary aspects of the responsibility to protect, including preventive diplomacy and cultivating effective, local
rule-of-law institutions—but also express strong commitment of military resources and readiness to intervene when necessary.
The timing and framing of strong U.S. commitments to the responsibility to protect are critical, because the United States cannot be seen
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as owning the concept if it is to succeed. The UN General Assembly
debate in July 2009 on the responsibility to protect highlighted substantial skepticism among many states, especially China and nonaligned
movement states, and some states are intent on branding it as a U.S.
or colonialist tool. U.S. statements must therefore be integrated with
other elements of an overall diplomatic strategy that walks the fine line
between pushing too aggressively and too feebly.
In supporting the responsibility to protect, the United States should
emphasize appropriate limits on Security Council vetoes.
Commonly discussed recommendations that the permanent five
members of the UN Security Council jointly forswear the use of their
veto authorities in cases of urgent humanitarian need are unrealistic any time soon. China and Russia are especially unlikely to disarm
themselves of the veto power. The United States, too, should be wary
of ceding its veto power given the propensity of other blocs of states to
invoke the responsibility to protect in unduly politicized ways.
Yet the veto issue is important because the mere possibility of its
use by one or more permanent members can slow Security Council
decision-making, water down its collective response, and embolden
perpetrators of atrocities. Although joint agreement among the permanent five powers with respect to their veto authority is improbable, the
United States can take valuable independent steps in the way it discusses
its Security Council role and veto authority in articulating its policy.
In affirming its own commitment to the responsibility to protect, the
United States should declare that each of the five permanent Security
Council members has a special responsibility to uphold global norms
and that the veto power should not be used to block timely and decisive
action when genocide or crimes against humanity are manifestly occurring and when other criteria, such as necessity and proportionality of
military action, are satisfied. Framing the issue this way does not impair
the United States’ ability to protect its interest in the Security Council,
but articulating conditions under which the veto should not be used—
especially if reinforced by other similarly minded permanent members—would help raise the political costs of threatening to veto strong
resolutions in urgent circumstances. Acknowledging special responsibilities that come with permanent Security Council status—including
not only responsibilities to act in crises but to support capacity-building
efforts and other preventive measures—would also help foster backing
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for the responsibility to protect among states of the developing world
and nonaligned movement, which view skeptically the concept and U.S.
efforts to promote it.
The United States should encourage like-minded allies to issue similar or joint political statements on atrocity prevention and Security Council vetoes, while redoubling diplomacy on these issues
with the Southern Hemisphere.
In the short term, similar statements from allies like Britain and
France would reinforce the U.S. message supporting the responsibility
to protect and the deterrent value of pledging in advance strong crisis
response. Down the road, these discussions and the resulting statements could form the basis, if necessary, for new international legal
doctrine—while in the meantime they could facilitate decision-making
upon commonly agreed and understood criteria.
At least as important as coordination with like-minded allies in the
Northern Hemisphere is diplomatic engagement with the Southern.
The United States has much work to do to convince wary audiences—
especially in Africa, Latin America, and Southeast Asia—that the
responsibility to protect is not a general license for interference in
other states’ internal affairs, that it aims to address only the most egregious systematic violations of universal norms, and that it does not
emphasize military over nonmilitary solutions. In Africa, for example,
the discussion of the responsibility to protect should be paired with
commitment to building and working with AU conflict prevention
and peacekeeping capabilities. And in each of these regions are influential states more receptive to the responsibility to protect with which
the United States should try to work in crafting a joint approach.66
Whereas the United States should seek united public positions on these
issues with its European partners, political sensitivities demand that
much of the diplomacy with the Southern Hemisphere be conducted
more quietly, to avoid public splits or diplomatic efforts by others to
spoil productive dialogue.
There may be temptations to apply the responsibility to protect concept broadly as a means of mobilizing political support for action in a
wide range of crises. For example, in 2008, France’s foreign minister
invoked the concept to mobilize international action on Myanmar’s
inadequate care for cyclone victims. However imperfect the 2005 World
Summit statement may be, its restricted application to four types of
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crisis—those involving genocide, war crimes, crimes against humanity,
and ethnic cleansing—carries the imprimatur of universal state assent.
Although the United States and its partners should stand ready to act in
that broader array of contingencies, emphasizing depth over breadth
of the responsibility to protect ensures better chance of wide support
among critical states.67
The United States should emphasize the responsibility to protect
and the need for timely and decisive action in its diplomacy on other
multilateral legal issues.
The United States should integrate discussion of atrocity prevention and the responsibility to protect with its diplomacy on both UN
Security Council reform and the International Criminal Court, to
advance its positive vision of international norms as well as to avoid
outcomes that further complicate the challenges of deterring and stopping mass atrocities.
A concern with UN Security Council reform is that expansion of
the current membership structure would likely weaken the ability of
the Security Council to respond in a timely and decisive way to mass
atrocity crises. Shifting geopolitical balances since the UN Charter’s founding have undermined the Security Council’s legitimacy, as
the membership distribution—and especially the veto-wielding and
permanent status of the five main World War II victorious powers—
reflects less and less contemporary global power distribution. Increasing the size of the Security Council—as all major reform proposals
would do—would, however, likely slow its decision-making rather than
streamline it. Moreover, some of those states with the strongest claims
to a greater Security Council role under the most plausible reform proposals—India, for example—tend to be ideologically skeptical, if not
hostile, to humanitarian intervention and what they view as threats to
state sovereignty.
While avoiding direct linkage between the two issues, the United
States should use its bilateral dialogues on Security Council reform to
press its message about the need for improved international responses
to mass atrocities and make clear that it regards as unacceptable any
reform proposal that undermines rather than improves the Security
Council’s effectiveness in addressing such crises. This diplomacy will
likely be more effective if paired with a strong policy statement such as
the one described regarding veto power.
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A concern with the ICC is that the likely addition of aggression to
crimes over which the prosecutor and court have jurisdiction could
further complicate international responses to mass atrocity crises.
At the 2010 Conference of States Parties, member states will consider adding the crime of aggression to the court’s purview (under the
original treaty establishing the ICC, this issue was deferred until the
review conference). Depending on that conference outcome, intervening without clear UN Security Council authorization could open
participating states’ leaders to ICC charges. Even if prosecution seems
far-fetched, additional legal uncertainty and liability will at least slow
decision-making with regard to mass atrocity crises absent swift Security Council authorization.
The United States should participate as a nonparty observer in
remaining preparatory discussions on the crime of aggression issue,
and the implications for the responsibility to protect and responding to
mass atrocity crises should feature heavily in U.S. government deliberations about its participation in the 2010 conference. It should make sure
that due consideration is given to how a crime of aggression provision
could affect the international community’s capacity and willingness
to address mass atrocity crises. It should further make clear to its allies
and other state proponents of the ICC that the outcome of the crime of
aggression issue could undermine any momentum behind the United
States’ cautious but growing engagement with the ICC.
The United States should prepare to operate in cases of urgent
necessity absent UN Security Council authorization.
The strategy laid out in this report emphasizes improving the Security Council’s functioning through unilateral and multilateral efforts
that help raise the costs of actions that slow or thwart its responsiveness. That said, the United States should be prepared to act outside
the Security Council if necessary. Although it should not go so far as
to declare in advance an explicit intention to do so, the United States
should not completely hide its willingness to do so either.
For policymakers, this means being prepared to act within a legal gray
zone when the moral calculus so dictates. Military and civilian contingency planners should actively consider scenarios for which Security
Council action is neither present nor immediately forthcoming.68
Operating in an international legal gray zone will require tremendous investments of political and diplomatic capital, especially with
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respect to allies reluctant to act without clear legal authority. But the
potential payoff can be high not only in terms of immediate humanitarian imperatives but also in shaping the future legal environment in ways
more responsive to such needs. As the Kosovo crisis shows, operating
this way in cases of urgent humanitarian necessity inevitably shapes
the future normative terrain, especially as international bodies react
ex post facto and the precedential value of actions are debated. For the
United States, this means it must conduct its diplomacy and justify publicly its actions in ways to promote long-term a more protective regime.
Meanwhile, those states skeptical of or hostile to a more human rights–
protective regime must come to see it as in their own long-term interests to facilitate rather than undermine timely and decisive action.
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