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TAKING THE FIFTH: RECONSIDERING THE
ORIGINS OF THE CONSTITUTIONAL
PRIVILEGE AGAINST SELF-
INCRIMINATION

Eben Moglen*

INTRODUCTION

Modern criminal procedure in the common law jurisdictions has
few distinguishing features as significant as the defendant’s strong
privilege against becoming a testimonial resource in a criminal investi-
gation or trial. This is particularly true in the United States, where the
interpretation of the Fifth Amendment’s familiar wording! guarantees
that objects of police investigation will be warned prophylactically
against testimonial cooperation with the police and protects against
adverse commentary on failure to testify at trial.2 Perhaps because of
its contemporary significance, historical scholarship has tended to lo-
cate the origin of the privilege deep in the libertarian tradition of the
common law. Our greatest scholar in the law of evidence first set forth
these interpretive assumptions, finding the origin of a right against
self-incriminatory questioning in the legacy of resistance to the prerog-
ative justice of the Stuart monarchy during the second quarter of the
seventeenth century.? Following this approach, Leonard Levy traces a
line of descent for this “right” from Puritan and Leveller resistance
movements in the 1630s and 1640s through the Glorious Revolution,
and on to the adoption of the American Bills of Rights in state and
federal constitutions of the 1770s and 1780s.4

The purpose of this essay is to cast doubt on two basic elements of

* Associate Professor of Law, Columbia. B.A. 1980, Swarthmore; M.Phil. 1985, J.D. 1985,
Ph.D. (History) 1993, Yale. Due to the unavailability of certain sources, the sources that the
Michigan Law Review has not consulted are followed by a +. — Ed. I would like to thank
Barbara Black, Peter Hoffer, John Langbein, William E. Nelson, and the members of the NYU
Legal History Colloquium for their contributions to the evolution of this study.

1. Miranda v. Arizona, 384 U.S. 436 (1966), adopted this approach to the Fifth Amendment.

2. See Griffin v. California, 380 U.S. 609 (1965); Malloy v. Hogan, 378 U.S. 1 (1964).

3. See John H. Wigmore, Nemo Tenetur Seipsum Prodere, 5 HARV. L. REv. 71 (1891); John
H. Wigmore, The Privilege Against Self-Crimination; Its History, 15 HARvV. L. REv. 610 (1902).
Wigmore’s early work on the privilege was revised, without major substantive alteration, through
the successive editions of his treatise. See 8 JOHN H. WIGMORE, EVIDENCE IN TRIALS AT COM-
MON Law § 2250, at 267 n.1 (John T. McNaughton rev. ed., 1961).

4. See LEONARD W. LEVY, ORIGINS OF THE FIFTH AMENDMENT: THE RIGHT AGAINST
SELF-INCRIMINATION (1968).
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the received historical wisdom concerning the privilege as it applies to
British North America and the early United States. First, early Amer-
ican criminal procedure reflected less tenderness toward the silence of
the criminal accused than the received wisdom has claimed. The sys-
tem could more reasonably be said to have depended on self-incrimi-
nation than to have eschewed it, and this dependence increased rather
than decreased during the provincial period for reasons intimately
connected with the economic and social context of the criminal trial in
colonial America.

Second, the constitutional provisions of the late eighteenth century
protecting against compulsory self-incrimination were not final ac-
knowledgments of a long-accepted “fundamental right.” They were
instead reflections of the contentious prerevolutionary constitutional
debate, in which North American advocates made sweeping and often
antiquarian legal claims protecting or expanding their power to resist
Imperial control. The privilege against giving compelled self-incrimi-
natory testimony was one of several common law doctrines to which
the Americans gave far more rhetorical than practical respect during
this period because it was ancillary to one of their central concerns —
the constitutional function of the jury trial in limiting governmental
power. The enactment of constitutions containing sweeping endorse-
ments of the privilege seems to have had little or no immediate effect
on contrary practice in the new states. By examining the activities of
defense counsel, however, we can begin to trace the gradual adjust-
ment of the criminal procedure system in the second and third decades
of the nineteenth century.

Taken together, these points suggest a substantial revision of the
standard narrative of the privilege in early American legal and consti-
tutional history. The American evidence, in turn, sheds substantial
light on other recent scholarly controversy concerning the history of
the privilege in English law. Before turning to the consideration of the
American evidence, some attention should be given to this wider histo-
riographic context.

I. THE PRIVILEGE AND THE HISTORIANS — RECENT
DEVELOPMENTS

Recent scholarship has done much to cast doubt on the correctness
of the received wisdom concerning the history of the common law
privilege. Richard Helmholz and Michael Macnair have demon-
strated independently that the antique tag, nemo tenetur seipsum
prodere — in which the traditional account has descried the root of the
common law’s unique hostility to “inquisitorial” process — is instead
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an expression of the jus commune. As such, it was closely identified
with developments in late medieval canon law and was adopted into
the common law by convergence.®> Charles Gray has demonstrated
that the complex history of jurisdictional confrontation between con-
ciliar and common law courts in the seventeenth century and the sedi-
tion actions against John Lilburne and others during the period of the
English Revolution have been misread by those seeking to find what
Leonard Levy called “the establishment of the right.”’¢ Finally, John
Langbein has drawn upon his own and other scholarship in eight-
eenth-century English trial records to argue that the privilege against
self-incrimination, at least so far as criminal defendants are concerned,
is an outgrowth of the epochal change in criminal procedure during
the eighteenth century, as defense counsel entered the criminal
courts.” Counsel, Langbein argues, turned a system directed at getting
the defendant to attempt rebuttal of the adverse evidence into one in
which the prosecutor was expected to prove his case, beyond a reason-
able doubt, in the face of a learnedly uncooperative defense. This re-
versal of the nature of the criminal trial had as one of its consequences
the creation of a right against coercive self-incrimination; it replaced a
system in which, Langbein might say, self-incrimination was the whole
point.

This revised history of the privilege, like the received wisdom it
seeks to replace, must withstand a critical test in the early American
records. If, under the received wisdom, the right was recognized in
the era of John Lilburne and enshrined in the sequel to the Glorious
Revolution, its invocations should be visible in the colonial records of
British North America at least in the eighteenth century, and perhaps
even in the late seventeenth century. If, however, the English privilege
developed in the eighteenth century through intervention by defense
counsel and replaced a system structurally biased in the opposite di-
rection, we should see little of the “right” in colonial records so long
as defense counsel are absent.

Any account of the history of the privilege based on the changing
shape of the criminal trial brought about by defense counsel must also
answer another serious question. How did the Americans — whose

5. Richard H. Helmholz, Origins of the Privilege Against Self-Incrimination: The Role of the
European Tus Commune, 65 N.Y.U. L. REv. 962 (1990); M.R.T. Macnair, The Early Develop-
ment of the Privilege Against Self-Incrimination, 10 OXFORD J. LEGAL STUD. 66 (1990).

6. Charles M. Gray, Prohibitions and the Privilege Against Self-Incrimination, in TUDOR
RULE AND REVOLUTION 345 (Delloyd J. Guth & John W. McKenna eds., 1982). For a discus-
sion of Professor Levy’s concept of “the establishment of the right,” see LEVY, supra note 4, at
368-404.

7. See John H. Langbein, The Historical Origins of the Privilege Against Self-Incrimination at
Common Law, 92 MicH. L. REv. 1047, 1068-69 (1994).
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legal profession was necessarily less highly developed than that of the
metropolis in the colonial period — come to treat the privilege as a
constitutional right as early as the mid-1770s?

Reconsideration of the American developments is thus crucial to
our understanding of the history of the privilege. Much essential re-
search has not yet been done — only for colonial New York do we
possess a detailed qualitative reconstruction of the criminal justice sys-
tem — but the weight of available evidence is strongly against the re-
ceived wisdom. In brief, the records of the colonial legal orders in the
seventeenth century, like those of England, show the predominance of
what John Langbein calls the “accused speaks”® elements of the old
criminal procedure, in which the notion of a defendant’s privilege
against self-incrimination was anathema. Pretrial process, which ef-
fectively determines the possibility of defendants’ silence at trial, fol-
lowed the English models that inhibited rather than furthered the
privilege. Counsel infrequently appeared in felony cases until the end
of the colonial period even in New York, where the profession reached
the highest degree of prerevolutionary development and influence. In
misdemeanor proceedings, where counsel were theoretically available,
administrative and economic considerations largely precluded defense
counsel from having a major effect on investigative and trial
procedures.

Yet the Americans did adopt constitutional provisions protecting
against coercive self-incrimination at a comparatively early date. The
paradox is only apparent. The constitutional provisions were intended
conservatively, protecting against practices or institutions that Ameri-
cans saw as possible innovations by a tyrannical government. The am-
biguities surrounding the nemo tenetur maxim, the wary attitudes
toward oaths held by American sectarians, and the “rights antiquari-
anism” of the American revolution all contributed to the drafting of
such provisions. But the provisions were not treated, at least initially,
as requiring variation of existing local practice. In those states that
did enact such constitutional provisions, the effect on the existing
criminal procedure system is difficult to discern. New Yorkers, who
had enacted no guarantee of their own, saw no conflict in recom-
mending such a protection in the federal Bill of Rights. Rather than
“baffling” interpretation, as the leading voice of the received wisdom
has it,? the legal positions of the New Yorkers epitomize the history of
the privilege against self-incrimination. It is not the story of a timeless
natural right, growing in recognition as society became more “free.”

8. See id.
9. LEVY, supra note 4, at 411.
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Instead, the history of the privilege reveals how procedure makes sub-
stance, and how legal evolution, like natural selection itself, adapts old
structures to new functions. If the revised account is less heroic, it
nonetheless brings us closer to the real mechanisms of legal
development.

II. EARLY MODERN CRIMINAL PROCEDURE IN AMERICA

The legal systems of British North America came into existence
over a period of more than a century, from the foundation of the
Jamestown colony in 1607 through the organization of Georgia in the
1730s. The diversity of conditions of settlement — including religious
belief, ethnic composition, and socioeconomic structure — makes it
impossible to treat “colonial American law” as an entity. Moreover,
the obscurity of the sources increases the difficulties involved in
describing those legal systems. Records of criminal justice at the low-
est levels are scant in almost all jurisdictions, and even the higher
levels are documented in an incomplete fashion. The secondary litera-
ture offers many studies of varying utility, which quantitatively assess
the performance of the criminal justice system and categorize its effect
on different elements of the society,© as well as a few careful editorial
introductions to printed records;!! however, we possess only one study
attempting to restate the entirety of one colonial system of criminal
procedure doctrine on the basis of a comprehensive survey of surviv-
ing records.’? Qutside New York, comparative reconstructions of the
details of criminal procedure are necessarily tentative. Despite the dif-
ficulties, however, the evidence so far unearthed shows important reg-
ularities in the conduct of criminal justice in colonial America,
regularities against which the competing accounts of the history of the
privilege can be measured.

10. See, e.g.,, DOUGLAS GREENBERG, CRIME AND LAW ENFORCEMENT IN THE COLONY OF
NEW YORK, 1691-1776 (1976); PHILIP J. SCHWARZ, TWICE CONDEMNED: SLAVES AND THE
CRIMINAL LAWS OF VIRGINIA 1705-1865 (1988); DONNA J. SPINDEL, CRIME AND SOCIETY IN
NORTH CAROLINA, 1663-1776 (1989).

11. See, eg, 10 AMERICAN LEGAL RECORDS, CRIMINAL PROCEEDINGS IN COLONIAL
VIRGINA xvi-xxiii (Peter C. Hoffer & William B. Scott eds., 1984).

12. See JuLius GOEBEL, JR. & T. RAYMOND NAUGHTON, LAW ENFORCEMENT IN COLO-
NIAL NEW YORK: A STUDY IN CRIMINAL PROCEDURE, 1664-1776 (1944). Further context for
the qualitative detail Goebel and Naughton provide, along with a reconsideration of some points
in light of later scholarship, can be found in Eben Moglen, Settling the Law: Legal Development
in New York, 1664-1776, at 170-208 (1993) (unpublished Ph.D. dissertation, Yale University).
A less satisfactory reconstruction for colonial Virginia, based almost entirely on statutory materi-
als, can be found in ARTHUR P. SCOTT, CRIMINAL LAw IN COLONIAL VIRGINIA (1930).
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responded was the perceived expansion of prerogative courts.!%8 The
problem was that Vice Admiralty, acting without juries, no longer
protected natural or positive rights, as Englishmen had a right to ex-
pect. As the voters of Providence put it during the Stamp Act resist-
ance, “we look upon our natural Rights to be diminished in the same
Proportion, as the Powers of that Court are extended.”1%® In this fash-
ion, the Americans, objecting to an employment of prerogative courts
in North America with Parliament’s sanction, began to adopt rhetoric
concerning the unconstitutionality of prerogative justice, first em-
ployed against the King in the period of personal rule by Charles 1.
While the Court of High Commission had been the primary target in
the earlier era, Admiralty became the focus of hostility in America,
primarily because of its alleged employment of the ex officio oath for
COErcive purposes.

Admiralty had not always inspired such detestation in British
North America. Admiralty provided one of the few fora for the effec-
tive adjudication of certain kinds of intercolonial trade disputes, and,
during the long period of Imperial confrontation in Atlantic waters,
the prize jurisdiction of the Admiralty courts had helped to make
many a privateer, and more than a few lawyers and judges, rich. But,
in the aftermath of unqualified British victory over France in North
America, Admiralty justice lost many of its attractive uses, and the
American hostility to prerogative justice grew apace.!1® The ex officio
oath and the abuses of Star Chamber procedure again became staples
of the pamphlet literature. A Boston pamphleteer drew an explicit
connection between Vice Admiralty jurisdiction and the use of coer-
cive self-incriminatory oaths in imagining satirically what would befall
Samuel Adams should the customs commissioners sue him in Admi-
ralty.11! Once he was sworn, he should expect: “Pray Sir, when did
you kiss your maid Mary? — Where? and in what manner? . . . Did
you lay with her in a barn? or in your own house?”’!12 An English
electoral polemic of 1769 made the same point more in anger than in
satire, arguing that the use of Admiralty to try revenue offenses com-

108. After taxation without representation, Boston instructed its representatives in 1769 that
“the Jurisdiction of the Admiralty, are our greatest Grievance.” Instructions of May 8, 1769,
reprinted in 16 RECORD COMMISSIONERS OF THE CITY OF BOSTON, A REPORT CONTAINING
THE BosTON TowN RECORDS, 1758-1769, at 287 (1986).

109. Copy of the Instructions Given by the Town of Providence on 13th of August, 1765, to
their Deputies in General Assembly, BOSTON EVENING-POST, Aug. 19, 1765, at 2.

110. For an extended consideration of the role played by Admiralty in the commercial sys-
tem and economic health of New York City before 1763, and the alteration of the 1760s, see
Moglen, supra note 12, at 127-69.

111. John English, BosToN EVENING-POST, Jan. 2, 1769, at 2.

112. Id.
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mitted on land “is a great and dangerous breach of the constitution.
Attempts have been made in times past to introduce the civil law; the
rack which now lies in the tower was brought in for a beginning of it,
but these attempts were repelled by our ancestors.”!!? As the Admi-
ralty grievance rose in intensity after 1765, the idea of a fundamental
law privilege against coercive testimonial pressure further embedded
itself in the language of constitutional debate.

Concern about the ‘“‘unconstitutional” imposition of prerogative
justice in America reached the boiling point after the Parliamentary
output of 1774. The Quebec Act’s provision for nonjury trial in a por-
tion of British North America,!!# along with the Massachusetts Ad-
ministration of Justice Act,!'5 suggested that Parliament might
institute any system of criminal justice it pleased in the American do-
minions, regardless of the traditional usages of the common law. Thus
was heard again in North America the Englishman’s most comprehen-
sive denunciation of oppressive government: ‘“They will make
Frenchmen of us all.”116

Less often noted in the secondary literature, but of incalculable
effect on Americans, particularly lawyers, during the revolutionary
era, was a step Parliament merely threatened: the adoption of an ad-
dress to the Crown recommending the application of the Treason Act
of Henry VIII in North America.’? The threat to revive Tudor ap-
proaches to political justice left an indelible mark on the men whom it
threatened with transportation to England for a trial in the venue of
the Crown’s choice, in which proof of “constructive treason” under
the statute of Edward III would end in speedy execution.!!®

In addition, less obviously, the Act’s application would have de-
prived its American objects of the protections of the Treason Act of
1696,!1° a monument of Whig constitutionalism in the aftermath of
the political abuse of criminal justice by Charles II and James II. The

113. William Bollan, The Free Briton’s Memorial, to all the Freeholders, Citizens and Bur-
gesses, who Elect the Members of the British Parliament, Presented in Order to the Effectual
Defence of their Injured Right of Election 21 (London, 1769)1; see also Letter from the Continen-
tal Congress to the British People (Sept. 5, 1774), in 43 LONDON MAG. 630 (1774).

114. 14 Geo. 3, ch. 83, § 17 (1774) (Eng.).

115. 14 Geo. 3, ch. 39 (1774) (Eng.).

116. Letter from Isaac Watts to James Napier (Dec. 14, 1764), in NEW-YORK HISTORICAL
SocieTy COLLECTIONS 1928, at 318}. For a description of the context of Watts’s particular
outburst, see Moglen, supra note 12, at 162.

117. PAULINE MAIER, FROM RESISTANCE TO REVOLUTION: COLONIAL RADICALS AND
THE DEVELOPMENT OF AMERICAN OPPOSITION TO BRITAIN, 1765-1776, at 175-76 (1974).

118. See 25 Edw. 3, stat. 5, ch. 2 (1352).

119. An Act for Regulating of Trials in Cases of Treason and Misprison of Treason, 1696, 7
Will. 3, ch. 3 (Eng.).
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1696 Act was the source of much reformist criminal procedure in the
eighteenth century, including the right of defendants to counsel and a
copy of the charges, and judges extended the protections, which it
originally accorded only to the political classes, to other defendants
charged with felony offenses under the common law. By threatening
to deprive Americans of its benefits, Parliament, in American eyes,
proposed to do to the American political classes what they themselves
did to the vagrants, strangers, and slaves in their own communities.

C. The Privilege and the State Constitutions

From these and other related causes grew the American inclina-
tion to treat elements of common law criminal procedure as funda-
mental law, protecting against legislative innovation or tyrannical
suppression. To all American Whigs, the trial-rights cluster was a
prominent object of concern; every state constitution, whether or not
it contained a bill of rights, protected the entitlement to jury trial. But
it is of cardinal importance that, throughout the constitutional debate,
the trial-rights cluster denoted principles that the Americans believed
Parliament had trampled or would trample in the future if left un-
checked. Americans sought to protect their practices against tyranni-
cal innovations, claiming that what they did themselves fully
conformed to what they believed the ancient constitution to require.
It is in this context that we must read section 8 of the Virginia Decla-
ration of Rights, in which George Mason provided the model for con-
stitutional expression of the trial-rights cluster, adopted with few
alterations in all the state bills of rights of the 1770s and 1780s:

That in all capital or criminal prosecutions a man hath a right to de-
mand the cause and nature of his accusation, to be confronted with the
accusers and witnesses, to call for evidence in his favor, and to a speedy
trial by an impartial jury of twelve men of his vicinage, without whose
unanimous consent he cannot be found guilty; nor can he be compelled
to give evidence against himself; that no man be deprived of his liberty,
except by the law of the land or the judgment of his peers.120
Mason’s compressed drafting reflects the fact that these procedural
guarantees, including the privilege against self-incrimination, were
part of a cluster of legal rules, conceived not primarily as independent,
free-standing rights, but rather as part of the constitutional system for
protecting all rights by ensuring that government activity met the fun-
damental check of juries subject to law. Mason’s language encapsu-
lated the constitutional history of the trial-rights cluster, from Magna

120. 7 THE FEDERAL AND STATE CONSTITUTIONS, COLONIAL CHARTERS, AND OTHER
ORGANIC LAws OF THE STATES, TERRITORIES, AND COLONIES 3813 (Scholarly Press, Inc.
1977) (1909) [hereinafter FEDERAL AND STATE CONSTITUTIONS].
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Charta to the Treason Act of 1696. Significantly, it did not include a
right to be represented by counsel before the law of the land and the
judgment of one’s peers. This development was too recent to be an
element of timeless right.

The Virginia Declaration passed on June 12, 1776 and had been
published in Philadelphia newspapers even before the Continental
Congress voted for independence at the beginning of July. It traveled
with the delegates into the rest of the states and became a model for
constitutions soon being drafted all along the Atlantic coast. By late
September, the Pennsylvania convention had drafted a constitution
prefaced by a Declaration of Rights, itself published by the end of
August and closely modeled on Mason’s. Section 9 repeated Mason’s
section 8, but with one critical addition: “That in all prosecutions for
criminal offenses, a man hath a right to be heard by himself and his
council.”12! Benjamin Franklin had tightened Mason’s prose, but the
addition of a right to counsel was neither inadvertent nor farsighted;
Pennsylvania had recognized the right to counsel since 1701, as a con-
sequence of William Penn’s contemptuous familiarity with the failings
of English criminal procedure.’?2 For Pennsylvanians, counsel was as
much a part of the trial-rights cluster as the other procedural protec-
tions familiar to George Mason. But Pennsylvanians did not think
they had one more right than Virginians — both groups thought they
enjoyed all the rights of Englishmen and no more.

The swift process of constitution drafting produced a few inflec-
tions of the style in which the nemo tenetur principle was made funda-
mental law. Less than a month after Pennsylvania’s Declaration was
adopted, and even before the Pennsylvania Constitution was finished,
Delaware had adopted a Bill of Rights using the Pennsylvania text as a
model.12? The Delaware convention’s committee broke the independ-
ent clauses of Pennsylvania’s section 9 into separate articles, so that
section 15, read in its entirety, stated: “That no man in the courts of
common law ought to be compelled to give evidence against him-
self.”12¢ To Leonard Levy, this “subtle but crucial change” corrected
the “bad draftsmanship” of George Mason by “extend[ing] the right

121. 5 FEDERAL AND STATE CONSTITUTIONS, supra note 120, at 3083.

122. Penn, in § 5 of the Charter of Privileges provided: “That all Criminals shall have the
same Privileges of Witnesses and Council as their Prosecutors.” Id. at 3079. William Penn and
his early brethren in Truth gave the “accused speaks” trial a meaning unique in English legal
history. See HORLE, supra note 64, at 116.

123. Max Farrand elegantly shows in parallel columns the textual descent of the Delaware
Bill from the Pennsylvania Declaration and the subsequent modeling of the Maryland document
on the Delaware version in his original publication of the unprinted Delaware Bill. Max Far-
rand, The Delaware Bill of Rights of 1776, 3 AM. HisT. REv. 641 (1897).

124. Id. at 646.
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against self-incrimination to witnesses, as well as parties, in civil as
well as criminal cases.”'25 Perhaps Levy is correct, although one
might as well argue that it reduced the scope of the privilege from all
criminal prosecutions to those at common law, specifically denying the
right to defendants in summary proceedings. We can only speculate
on the motives of the draftsmen, for the Delaware convention adopted
the committee draft without recorded debate.’26 Some confirmation
for the latter view may be provided by the action of the Maryland
convention, which modified the Delaware provision in turn, declaring:
“That no man ought to be compelled to give evidence against himself,
in a common court of law, or in any other court, but in such cases as
have been usually practised in this State, or mdy hereafter be directed
by the Legislature.”!2? In this provision the concern to except sum-
mary proceedings was made explicit.

Not all the states adopted a constitutional formulation inspired by
Mason’s Virginia Declaration. South Carolina, Georgia, New Jersey,
and New York all included clauses proclaiming the fundamental right
to jury trial; none specifically adopted language invoking the nemo
tenetur concept.!28 It may indeed be “baffling” or “inexplicable” how
particular phrases entered into, or were left out of, the American con-
stitutions, ultimately to be explained by the “bad draftsmanship” of
George Mason or the “careless” and “thoughtless” behavior of
Thomas Jefferson, who would have replaced Mason’s words on com-
pelled self-incrimination by a ban on the use of judicial torture.!2®
But, once the anachronistic vision of a catalog of independent rights is
put aside, to be replaced by the American Whig vision of a syncretic
cluster of fundamental law principles embedded in common law prac-
tice, the historian need no longer adopt such weak explanations. Sec-
tion 8 of the Virginia Declaration was a concise epitome of the history
of criminal procedure in the British Constitution, from Magna Charta
through the Treason Act of 1696 and its eighteenth-century corol-
laries, such as the right to counsel in felony and treason. Among the
elements of that fundamental law history was a belief in nemo tenetur
prodere seipsum, for if a future legislature or tyrannical executive

125. LEvY, supra note‘ 4, at 407, 409-10.

126. See PROCEEDINGS OF THE ASSEMBLY OF THE LOWER COUNTIES ON DELAWARE
1770-1776, oF THE CONSTITUTIONAL CONVENTION OF 1776, AND OF THE HOUSE OF ASSEM-
BLY OF THE DELAWARE STATE 1776-1781, at 212 (Claudia L. Bushman et al. eds., 1986).

127. 5 FEDERAL AND STATE CONSTITUTIONS, supra note 120, at 1688.

128. 2 FEDERAL AND STATE CONSTITUTIONS, supra note 120, at 785 (Georgia constitution);
5 FEDERAL AND STATE CONSTITUTIONS, supra note 120, at 2598 (New Jersey constitution); 5
FEDERAL AND STATE CONSTITUTIONS, supra note 120, at 2637 (New York constitution); 6
FEDERAL AND STATE CONSTITUTIONS, supra note 120, at 3264 (South Carolina constitution).

129. LEvY, supra note 4, at 406-08.
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could impose ex officio oaths or judicial torture, then the constitu-
tional function of jury trial — to provide the local community with a
check on governmental power — could not be preserved.

But it cannot be sufficiently stressed that the constitutional provi-
sions were primarily devices to protect existing constitutional arrange-
ments as Americans saw them, rather than a program of law reform.
This we can see explicitly in the Maryland legislature’s decision to
qualify the provision that no man in any court should be compelled to
give evidence against himself by providing for exceptions “in such
cases as have been usually practised in this State, or may hereafter be
directed by the Legislature.”13° New Yorkers, who had not adopted a
state bill of rights, had no difficulty perceiving that they needed pro-
tection against a federal government that might adopt innovative and
fundamental departures from the common law trial practice; hence the
suggestion of the New York ratifying convention in 1788 that a federal
bill of rights include the provision that “in all criminal prosecutions,
the accused . . . should not be compelled to give evidence against him-
self.”131 Compulsory self-incrimination was what happened in Star
Chamber or in France, not what occurred every time the JPs entered a
summary conviction under the larceny of goods by False Pretenses
Act of 1762, for instance, which the revolutionary legislature saw no
difficulty in extending in operation through 1780.132

D. The Fifth Amendment

The delegates to the Federal Convention of 1787 did not adopt a
declaration of rights to accompany their new plan for federal govern-
ment of the United States. But, as the ratification process took shape
in the state conventions, popular pressure for a bill of rights in the now
conventional form began to be heard, while the halfhearted Federalist
claim that no bill was necessary because the proposed constitution del-
egated no power to infringe individual liberty died of its own weight
and inconsistency with the document itself. Ultimately more than half
the ratifying states recommended amendments, and four recom-
mended entire bills of rights. These four — Virginia, New York,

130. Id. at 410. It would be particularly interesting, in light of this provision, to have a
detailed study of the uses of summary procedure in Maryland before 1776. Levy’s suggestion
that this exception concerned only cases of pardon or grant of immunity, /d., is unsupported by
any evidence. Unfortunately, we have no significant studies of criminal procedure at any level in
colonial Maryland.

131. 1 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE
FEDERAL CONSTITUTION 328 (Jonathan Elliott ed., 2d ed. 1861) [hereinafter STATE CONVEN-
TIONS DEBATES).

132. See Act of Dec. 30, 1769, ch. 1408, 5 COLONIAL LAwWS OF NEwW YORK, supra note 79,
at 10.
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North Carolina, and Rhode Island — included versions of section 8 of
the Virginia Declaration of Rights, containing language constitution-
alizing the privilege.133 Debate over the meaning or propriety of sec-
tion 8 is almost entirely absent from the records of the state
conventions. Twice, however — once in Massachusetts and once in
New York — anti-Federalist delegates supported inclusion of a bill of
rights by pointing to the potentially oppressive use of the criminal jus-
tice system by the new federal government. In Massachusetts, Abra-
ham Holmes warned his colleagues that the guarantee of jury trial in
Article ITI might be rendered empty because the mode of trial was not
determined.!34 Counsel or confrontation of witnesses might be denied,;
indeed, Congress might institute “the Inquisition.”'35 In a similar
vein, Thomas Tredwell of New York urged that Congress might estab-
lish criminal proceedings at odds with the common law, preferring the
“civil, the Jewish, or Turkish law.”136 The Star Chamber and the In-
quisition also figured in his dark imaginings. While both speeches are
primarily examples of Richard Hofstadter’s “Paranoid Style” (Protes-
tant variant), whose rhetorical effect on auditors was doubtless mini-
mal, they remind us once again of the intrinsically conservative
context in which the privilege was discussed in the era of constitu-
tionmaking. Common law procedure, however dependent in practice
on self-incrimination, was not the object of reforming zeal. The goal
of even the most enthusiastic advocate was to prevent sovereign au-
thority from overturning the traditional forms of jury trial, instituting
“foreign” or “innovative” means of coercion that would bypass the
jury. The rack in the Tower, not the JP flogging a vagabond defend-
ant, was emblematic of the need for a guarantee against coerced
confession.

James Madison’s proposed Bill of Rights, presented to the First
Congress in June 1789, diverged substantially from any of the propos-
als submitted by the state conventions. Madison proposed an article
containing a series of guarantees surrounding jury trial as well as a
more general article concerning judicial process but not limited to jury
proceedings in criminal cases. This provision read:

No person shall be subject, except in cases of impeachment, to more than

133. For the language of section 8, see 7 FEDERAL AND STATE CONSTITUTIONS, supra note
120, at 3813. The crooked and uninformative track of the movement for bills of rights in the
state conventions can be followed in the five volumes of STATE CONVENTIONS DEBATES, supra
note 131. The material relevant to the privilege is accurately summarized in LEVY, supra note 4,
at 416-21.

134. See 2 STATE CONVENTIONS DEBATES, supra note 131, at 110-11.

135. Id. at 111.

136. See 3 id. at 400, 447-52.
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one punishment or trial for the same offence; nor shall be compelled to

be a witness against himself} nor be deprived of life, liberty, or property,

without due process of law; nor be obliged to relinquish his property,

where it may be necessary for public use, without just compensation.137
The placement of this provision was novel, for it was separate from
other criminal trial rights and combined with matters of more general
import. Unfortunately, the nature of Madison’s reasoning process is
inaccessible to history; he left no document and made no recorded
comment on the principles behind his drafting.

The House Select Committee that first passed on the Bill of Rights
made no change in Madison’s provision concerning the privilege, and
there was no debate in the Committee of the Whole. Saying that it
was “a general declaration in some degree contrary to laws passed,”
John Laurence of New York moved that the language be limited to
criminal cases.!3® There seems to have been no opposition to the
amendment, and the clause as amended was unanimously adopted.!3®
The Senate, while collecting the trial-rights provisions into what be-
came the Sixth Amendment, made no further change in the article
containing the privilege against self-incrimination. Unless one cares to
spin complex theories from a skein of negative evidence, the legislative
history of the Fifth Amendment adds little to our understanding of the
history of the privilege.

E. After the Fifth — The Privilege in Practice

The constitutionalization of the self-incrimination privilege, com-
pleted by the First Congress, was part of the larger process by which a
diverse collection of criminal procedure doctrines became fundamen-
tal law in the United States. Those rules were components of the com-
mon law’s structure for protecting subjects’ rights under the British
constitution. Once conceived as fundamental law, the rules — origi-
nally subsidiary or ancillary doctrines of uncertain scope — them-
selves became rights that individuals could invoke. Jury trial was a
right, but it also was a process for protecting other, more basic rights,
such as security and property. The jury trial right was protected by

137. UNITED STATES CONGRESS, DEBATES AND PROCEEDINGS IN THE CONGRESS OF THE
UNITED STATES 434 (Washinton, D.C. 1834) [hereinafter 1 ANNALS OF CONG.]{.

138. 1 ANNALS OF CONG., supra note 137, at 753%.

139. 1 ANNALS OF CONG., supra note 137, at 753t. The Annals do not report a vote on
Laurence’s motion to amend, but it appears that Madison had no objection to the amendment.
LEvVY, supra note 4, at 425-26, speculates that Laurence’s comment about conflict between
Madison’s phrasing and “laws passed” refers to the proposed section 15 of the Judiciary Act of
1789, then in the process of passage, which provided the federal courts with equity’s traditional
power to compel production of documents. There is no direct evidence, but this seems to be a
sensible, if somewhat narrow, conjecture.
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other rules preventing the sovereign from instituting inquisitions that
would trump the community’s right to find the facts and nullify the
law. One of those rules, or rather many somewhat inconsistent rules,
could be summarized by the maxim nemo tenetur prodere seipsum.
That rule, too, became something independent of its context and could
be called a right.

But fashioning fundamental law meant constraining the new gov-
ernments to behave in traditional ways, within the context of common
law expectations. The Maryland convention had said explicitly what
context and language also indicated elsewhere: the new constitutional
provisions were expected to inhibit future tyrannical innovations, not
to alter existing institutions or procedures. As Leonard Levy himself
has said:

As for the self-incrimination clause in Section 8, [of the Virginia Decla-
ration] there is no evidence that it was taken literally or regarded as
anything but a sonorous declamation of the common-law right of long
standing. . . . Thus the great Declaration of Rights did not alter Vir-
ginia’s system of criminal procedure . . .. The practice of the courts was
simply unaffected by the restrictions inadvertently or unknowingly in-
serted in Section 8.140
Levy implied that the eternal right to be free from self-incrimination
continued to be observed more fully than the language of the Declara-
tion required. The conclusion is wrong, but the observation on which
it is based — that the courts of Virginia and other parts of the new
nation did not change their practice in response to the new constitu-
tional provisions — seems to be right. The records of immediate post-
revolutionary criminal justice have been, if anything, less studied than
those of the late colonial period. If any generalization is licensed by
current knowledge, however, it is that comparatively little change oc-
curred in direct response to the new constitutions.

Perhaps the best general evidence of the absence of change in local
criminal procedure after the adoption of the new constitutions is pro-
vided by the Justices’ manuals. The issuance of JP manuals was fre-
quent in the 1780s and 1790s, and, in keeping with the general post-
revolutionary mood of independence from English manners, the
manuals tended to proclaim themselves renewed and shorn of English
disadvantages. The title Conductor Generalis was revived by James
Parker in a new manual first published in Patterson, New Jersey in
1788, for example. Patterson’s Preface urged readers to prefer Ameri-
can to English manuals for studying the JP’s duties because the Eng-
lish manuals had by this time grown too full of unnecessary matter,

140. LEVY, supra note 4, at 409. For the text of section 8, see 7 FEDERAL AND STATE
CONSTITUTIONS, supra note 120, at 3813.



March 1994]  Origins of the Privilege Against Self-Incrimination 1125

inapplicable to American (but not merely Jerseyite) situations.!4! De-
spite the gallant proclamation of the difference between American and
English practice,'#? Parker’s Conductor was actually nothing more
than a pared-down edition of the then-current edition of Richard
Burn’s Justice of the Peace and Parish Officer. Shorn of its “unneces-
sary matter,” Burn’s manual could be reduced from four volumes to
one, but the section on “Examination,” along with the other basic arti-
cles of criminal procedure, remained as in Burn’s. No citation of any
constitutional provision, local or federal, appeared in Parker’s
Conductor.

The tendency to describe American criminal procedure in tradi-
tional English terms was not disrupted by the debate over the federal
Constitution or the adoption of the Bill of Rights. The next edition of
the Conductor, printed by Robert Campbell at Philadelphia in 1792,
adopted Parker’s 1788 text but added a new Preface, describing the
changes brought by the Constitution:

On the adoption of the New Constitution, a considerable part of that
power & authority which had hitherto belonged to each of the States
respectively, was, for the common good, wisely transferred to the general
government. In consequence of which several acts have been passed,
which do not affect any one State in particular, but pervade the whole
union. Of these the most generally interesting are, the laws for the regu-
lation of the militia, and the excise — and these the Editor has here
inserted.!43
In its hypothesis that the most remarkable changes for local JPs
brought about by the adoption of the new Constitution were congres-
sional legislation concerning taxation and military service, the Con-
ductor conforms to the pattern of early Republican manuals of
instruction, as it does in the complete absence of citations to any state
constitutional provision in the text. The rudiments of criminal proce-
dure, in particular, continued to be provided to the new nation’s local
judges by Dalton, Hale, Hawkins, Nelson, or Burn, in their own right
or as copied by American “editors.” Practice may have changed more
rapidly than the JP manuals, to be sure, but it should be observed that
the JPs themselves were even more durable than the manuals, and,
given the broad intrinsic discretion of local Justices, continuity of per-
sonnel is an important determinant of continuity of practice.

The practice papers of lawyers conducting criminal representation

in the first decade of the new regimes likewise show no sweeping alter-

141. JAMES PARKER, CONDUCTOR GENERALIS (Patterson, N.J. 1788)7.

142. Significantly, it treated American practice as one, rather than a multiplicity, in line with
the prerevolutionary tendency.

143. JAMES PARKER, CONDUCTOR GENERALIS (Robert Campbell ed., Philadelphia 1792)F.
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ation in procedure. In New York, the Constitution of 1777, though it
did not include a provision concerning the privilege, did guarantee
that all criminal defendants could be heard through counsel “as in
civil actions.”44 Notwithstanding this provision, expansion of the
criminal defense practice was slow. The leading figures of the post-
revolutionary New York Bar, such as Alexander Hamilton and Aaron
Burr, infrequently engaged in the criminal process, in comparison with
their active and profitable civil practices.!45 When counsel were in-
volved, it was often without fee, presumably as a mixture of public
service and advertising.146 In this context, defense counsel neither
sought nor acquired much leverage over the conduct of pretrial exami-
nation. But it was the lawyers in postrevolutionary America, like
those in England, who began the slow process of refashioning the
criminal trial.

In ironic confirmation of the proposition that the new constitu-
tional provisions had little effect on American criminal procedure,
lawyers’ arguments for limitation of the scope of incriminatory pre-
trial examination were nonconstitutional. Beginning in the 1790s, one
can detect in the sources a nonconstitutional argument against the ad-
mission of pretrial statements, which based the privilege on a revealing
form of Republican antiquarianism. Perhaps the first expression of
this idea in the formal sources appears in the 1795 edition of Hening’s
Virginia Justice, which, after giving the traditional rules concerning
the examination of suspected felons, adds:

[Ilt should be observed, that this examination of the offender, being
taken in pursuance of the statute of England of 1 & 2 P. & M., c. 13
which is not in force in this country, the trial of a criminal, in this State,
must be governed by the rules of the common law, and our own acts of
Assembly; neither of which will justify his own examination in order to
commit him.147

According to one instructional source, then, the Revolution returned
the law of criminal procedure to its pre-Marian state because Republi-

144. N.Y. ConsT. of 1777, art. XXXIV.

145. On the infrequency of criminal business in Hamilton’s practice, see 1 JuLius GOEBEL,
THE LAW PRACTICE OF ALEXANDER HAMILTON 687-88 (1964).

146. Alexander Hamilton, according to his cash books, received fees from defendants in only
four criminal cases throughout the entire duration of his practice. Id. at 692. This may well
reflect the idiosyncracies of his practice more than the uniformly prevailing approach; the New
York Bar was highly specialized even before the Revolution, and some pre-War New York law-
yers of eminence — William Smith, Jr., for example — eschewed criminal practice in general for
the same reason Smith declined the provincial Chief Justiceship in 1763: it did not pay well
enough. See Moglen, supra note 12, at 229-30.

147. WiLLIAM W, HENING, THE NEW VIRGINIA JUSTICE, COMPRISING THE OFFICE AND
AUTHORITY OF A JUSTICE OF THE PEACE 132 (Richmond, Va., T. Nicolson 1795).
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can lawyers could now find that the central statute of English early
modern procedure had never been in force in America anyway.

The argument that pretrial examinations could not be evidence at
trial because the ancient common law, rather than the law as modified
by the Marian statutes, determined American criminal procedure
seems to have been disseminated widely, at least south and west of
Virginia, as a consequence of its presentation in Hening’s manual.
Hening’s passage appears verbatim, for example, in Henry Hitchcock’s
Alabama Justice of the Peace of 1822.148 The absence of even a sup-
porting citation, as late as the third decade of the nineteenth century,
to the relevant state and federal constitutional provisions indirectly
confirms that the constitutional language was thought to do no more
than express the common law position.

But what was the common law position? This, rather than the
effect of the constitutional provisions, seems to have formed the sub-
ject of lawyers’ ruminations. A revealing example may be found in the
trial notebooks of Thomas Rodney, Territorial Judge in the Missis-
sippi Territory, from the Jefferson County Circuit in March 1808.14°
In the trial of one Fulgum, charged with stealing a young slave, the
local magistrate who had examined and committed the defendant ac-
cording to form testified to the incriminating statements then made by
the accused. Fulgum’s lawyer, identified in Rodney’s notes only as F.
Turner, objected to the admission of this testimony:

[Wlhile Col. Burnet (Who Examined and Committed the Prisoner)
was giving in Evidence Of the Voluntary Confessions the Prisoner had
Made before Him — Mr. F. T. Objected, that any Confessions of The
Prisoner Should be given in Evidence — That it was not legal and that
Such a thing was never heard of before — The Court Informed him That
he Must be Mistaken in This position — He replied he was not & defied
any one To find a Case in all the books to authorise it — The Court
asked him if an Examination Taken [in] writing by the Justice who Com-
mitted Prisoner Could Not be admitted in Evidence? He replied Cer-
tainly not — The Court replied that he was Certainly Mistaken. He
called On the Court if there Was any Such Law To Shew it — Judge
Rodney replied To him — That if he Asserted the Law was different
from what the Court apprehended To be It was his business To produce
the authorities that Supported the position he had Taken — He Then
Turned To his books and Every book he Cited Contradicted the position
he had avowed and Justified the Opinion of the Court but he said it was

148. HENRY HITCHCOCK, THE ALABAMA JUSTICE OF THE PEACE, CONTAINING ALL THE
DuTIES, POWERS AND AUTHORITIES OF THAT OFFICE 98 (Cahawba, Ala., William B. Allen
1822).

149. ANGLO-AMERICAN LAW ON THE FRONTIER: THOMAS RODNEY AND His TERRITO-
RIAL CASES 366 (William B. Hamilton ed., 1953).
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Statute not Comm. Law — whereupon he acquised — and Col. Burnet
proceeded. . . .

The Statutes however on this head are made in affirmance of the
Common Law — and the Practice in america has always been conforma-
ble thereto and Especially in this Territory.!50

Turner may have been what Rodney obviously supposed him to be —
an ignorant backwoods lawyer. Rodney, brother of a signer of the
Declaration of Independence and a Delaware Federalist lawyer, cer-
tainly gave the correct traditional argument, as the justification pas-
sage in his notes shows. But Turner’s argument, even as noted down
by the judge he had evidently outraged, bears a more sophisticated
interpretation. His comment that the adverse authority concerned
statutory, not common, law precisely tracks the argument elsewhere
advanced in the formal sources — that the admissibility of defendants’
statements in pretrial examination derived only from the Marian stat-
utes and was not law in the United States unless enacted by the
legislature.

How widespread this position may have been, or how many de-
fense counsel in the early Republic argued this position before the
courts in an attempt to exclude their clients’ incriminating statements,
we cannot know because the records of trial process in the period are
scant. Ultimately, of course, the more genuinely traditionalist argu-
ment represented by Rodney prevailed. When the constitutional pro-
visions, state and federal, do begin to appear in the instructional
sources during the second decade of the nineteenth century, they do so
in confirmation of the traditional doctrine. Augustin Clayton’s Office
and Duty of a Justice of the Peace of 1819 provided for Georgia JPs
appendices containing the state and federal constitutions,!s! and in his
section on evidence he offered, without citation to other authority, a
neat combination of the new language and the old ideas: “No man
shall be compelled to give evidence against himself. Hence it is held
that if a criminal be sworn to his examination taken before a justice, it
shall not be read against him.”152 The concern with the coercive
power of the oath was directly embodied in the constitutional lan-
guage, without the intervening filter of citation to Dalton, Nelson, or
Hawkins. But, even as defense counsel in the new Republic acted to
temper the effect of old procedural doctrine on their clients by seeking
to exclude their incriminating statements, no one seems to have argued
that the constitutional provisions themselves effectively altered the

150. Id.

151. AUGUSTIN S. CLAYTON, THE OFFICE AND DUTY OF A JUSTICE OF THE PEACE (Mil-
ledgeville, Ga., S. Grantland 1819).

152. Id. at 132.
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balance. The presence of counsel, rather than the new constitutional
language, was putting pressure on the traditional strategy of
prosecution.

CONCLUSION

The early history of the privilege against self-incrimination in
American law is rather different than the received wisdom has de-
clared. American criminal procedure in the colonial period, like the
English model it closely followed, assumed the testimonial availability
of the defendant at the crucial pretrial stage of the prosecution and
freely made use of the defendant’s admissions at trial. Americans, like
Englishmen, understood the common law to prohibit torture in the
search for evidence, and at least some Americans exceeded the English
concern with the coercive power of oaths. On both sides of the Atlan-
tic, witnesses and criminal defendants were sharply distinguished in
the legal process — practices thought necessary to entrap the felon in
the toils of the law were regarded as inappropriate in the treatment of
witnesses.

But the social and economic context of criminal justice in colonial
America favored the widespread employment of summary criminal
justice even more strongly than English conditions because it was
aimed primarily at the economically dependent or socially marginal
elements of the society. Summary procedure, largely unconsidered in
the traditional account of the privilege, was the purest version of “ac-
cused speaks” criminal justice, to which the privilege was irrelevant.

The constitutional polemic of the latter eighteenth century brought
Americans to a pitch of rhetorical enthusiasm for jury trial and its
legal ancillaries, which for the Americans represented a strong consti-
tutional check on the centralizing tendency of imperial authority. In
the process of separating themselves from Imperial rule, the Ameri-
cans wrote constitutions that restated — as “fundamental law” im-
mune from legislative alteration — elements of the common law
tradition upon which they had depended in their constitutional con-
troversy with Great Britain. Among those elements were protections
against tyrannical “innovations™ in the system of criminal procedure.
Rather than a program for the reform of the criminal law, these con-
stitutional provisions, including the expressions of the privilege against
self-incrimination, were aimed conservatively, against future devia-
tions from existing practice. As the instructional sources that in-
formed local Justices of the Peace — the real administrators of
criminal justice — show, the new constitutional language was largely
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irrelevant to the development of criminal procedure in the new
Republic.

But the expanding activities of criminal defense counsel brought
about changes in the system, paralleling the development in Great
Britain. Lawyers began to put pressure on the traditional strategy of
the criminal prosecution, seeking to exclude from the trial the incrimi-
nating statements made by their clients in the process of investigation
or committal. Initially these efforts depended not on constitutional
language, but rather on the Republican uncertainty about the relation
between new American and old English law. The constitutional provi-
sions, to the extent they were involved at all, represented embodiments
of the common law tradition, and it was the nature of this tradition
about which, in time-honored fashion, common lawyers argued. The
important fact was that they were present to argue at all: counsel, not
the constitutions, were remaking criminal procedure.

In this refashioning process, the language of the constitutions, like
the nemo tenetur tag and the history of John Lilburne, were available
pegs on which to hang new arguments. Old parts of the system came
to serve new functions — the new procedural environment adapted
prior doctrine in the typical Darwinian fashion of the common law.
Creative reinterpretation serves in our legal history the same purpose
as the random underlying variation in Darwin’s natural world, and the
selective pressures of the social environment determine which of the
reinterpretations survive. As one of our greatest historians of the com-
mon law tradition puts it:

The life of the common law has been in the abuse of its elementary ideas.
If the rules of property give what now seems an unjust answer, try obli-
gation; and equity has proved that from the materials of obligation you
can counterfeit the phenomena of property. If the rules of contract give
what now seems an unjust answer, try tort. . . . If the rules of one tort,
say deceit, give what now seems an unjust answer, try another, try negli-
gence. And so the legal world goes round.!53
But this process requires the agent of creative reinterpretation — the
lawyer. The history of the privilege against self-incrimination in
American law, like so much else in our criminal procedure, cannot be
told without a recognition of the epochal alteration that began with
the large-scale entrance of defense counsel into the process.

153. S.F.C. MiLsoM, HiSTORICAL FOUNDATIONS OF THE COMMON LAW 6 (2d ed. 1981).



