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INTRODUCTION

Racial integration is often cast as irrelevant to the contemporary project of
ensuring racial equity in education. The day after the Supreme Court’s decision
in Parents Involved v. Seattle School District No. 1,! holding unconstitutional the
voluntary racial integration programs in Seattle, Washington and Jefferson
County, Kentucky, a prominent popular commentator urged the public not to
“mourn Brown v. Board of Education”: Brown should be praised, Juan Williams
argued, but ultimately “bur[ied].”2 Desegregation is irrelevant to addressing the
high dropout rates of black and Latino high school students, or the racial and
ethnic achievement gap, Williams contended, both because of the futility of
achieving integration (given current patterns of residential segregation), and
because racial malice could no longer explain the inferior quality of schooling for

1 Associate Professor, Columbia Law School. This paper builds on remarks that I made at
Moving Education Forward, the Duke Forum for Law & Social Change conference on educational equity
held on February 13, 2009. I am indebted to Aslihan Bulut of the Columbia Law Library, Diana Blank,
Adia Gross, and Jessica Leinwand for their wonderful research assistance, and to Chinh Le for his
thoughtful comments and suggestions. In addition, I am very grateful to the Clifford Chance
Diversity Thought Leadership Program for funding part of the research for this paper.

1. 1278S. Ct. 2738 (2007).

2. Juan Williams, Don’t Mourn Brown v. Board of Education, N.Y. TIMES, June 29, 2007,
http:/ /www.nytimes.com/2007/06/29/ opinion/29williams.html.
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minority children. Arguments for integration that depend on the diversity
rationale — that integration prepares students to live and work in a pluralistic
society —were “spent,” Williams argued.? Rather, the focus should be on
providing students the core skills necessary to participate in the global
economy.*

These comments raise familiar criticisms about racial integration: that it is
neither achievable nor material to the current important questions in education.’
Belief in the futility of the quest for integration certainly derives support from
demographic realities. Current levels of school segregation remain high for both
blacks and Latinos, and progress since the 1970s has been slowing.t Academic
commentators have long debated the extent to which racial integration remedies,
such as mandatory school assignments and busing, have been
counterproductive, hastening white flight and the ultimate resegregation of
schools.” And, even apart from the debates about the unintended effects of race-
based school assignment policies, most commentators agree that post-war
demographic changes cemented by the 1970s and 1980s led to increased
migration of white Americans from the cities to the suburbs,® which made
desegregation less possible in many communities, and thus less relevant to
policy debates about improving education.® Moreover, in a series of decisions in
the late 1980s and early 1990s, the Supreme Court articulated standards that
made it easier for school districts to dismantle court-ordered desegregation
plans.10

3. Id

4, Id.

5. See Amy Stuart Wells et al., How Society Failed School Desegregation Policy: Looking Past the
Schools to Understand Them, 28 REv. RES. EDU. 57, 57-58 (2004) (discussing increased emphasis on
standards based reforms and a decreasing emphasis on poverty, inequality and segregation in
debates on educational reform) [hereinafter How Society Failed School Desegregation).

6. See GARY ORFIELD & CHUNGMEI LEE, THE CIVIL RIGHTS PROJECT, HARVARD UNIVERSITY,
RACIAL TRANSFORMATION AND THE CHANGING NATURE OF SEGREGATION 9-10 (2006) (documenting
growing patterns of racial isolation for blacks and Latinos in the 1990s through the 2003-04 school
year), available at http:/ / civilrightsproject.ucla.edu/ research/ deseg/Racial_Transformation.pdf.

7. Gary Orfield, Segregated Housing and School Resegregation, in DISMANTLING DESEGREGATION
314-18 (Gary Orfield & Susan E. Eaton eds., 1996) [hereinafter DISMANTLING DESEGREGATION]
(describing how arguments about white flight to the suburbs were used to defeat school
desegregation policies); see Gary Orfield, The Growth of Segregation: African Americans, Latinos and
Unequal Education, in id. at 61-62 (attributing decrease in white public school enrollment to trends in
birth rates).

8. Much evidence shows that these post-war changes are not themselves race-neutral but were
the result of federal and state housing policy as well as private discrimination and choices. See, e.g.,
DOUGLAS MASSEY & NANCY DENTON, AMERICAN APARTHEID 42-57 (1993) (detailing the role of private
discrimination and state and federal policy in creating the ghetto in the post-World War Two era);
KENNETH T. JACKSON, CRABGRASS FRONTIER: THE SUBURBANIZATION OF THE UNITED STATES 190-230
(1987) (describing how government policies and subsidies promoted residential segregation,
suburbanization, and ghettoization).

9. The Court’s decision in Milliken v. Bradley, 418 U.S. 717 (1974), rendered it difficult, if not
practically impossible, to launch desegregation efforts across city-suburban district lines, thus taking
meaningful racial integration off the map in a number of metropolitan areas.

10. See, e.g., Freeman v. Pitts, 503 U.S. 467 (1992); Bd. of Educ. of Oklahoma City Pub. Sch. v.
Dowell, 498 U.S. 237 (1991); Missouri v. Jenkins, 515 U.S. 70 (1995); Riddick v. Sch. Bd. of the City of
Norfolk, 784 F.2d 521 (4th Cir. 1986).
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Questioning integration’s connection to improving educational outcomes
has a similarly long history. The common account, which was expressed by
Justice Thomas in a series of desegregation decisions in the 1980s and 1990s and
again in Parents Involved, is that desegregation has not produced good
educational outcomes for minority students.l! The tepid academic gains of black
students in the early years of school integration (measured by standardized tests
in reading and math) seem to support this account? With this evidence of
limited achievement gains, Justice Thomas could skeptically characterize
integration as intended primarily to erase the psychological harm of segregation,
a characterization that, of course, has roots in the psychological evidence that
undergirds the Brown decision.’® As one moved further from legalized
segregation, psychological harm seemed less salient and, in a reversal from
Brown, a rationale that is even denigrating to black children, as Justice Thomas
has suggested.14

Even some integration proponents seem less swayed by the academic
benefits than the “citizenship” benefits of Brown — that integration helps prepare

11. See Jenkins, 515 U.S. at 121-22 (Thomas, ]., concurring) (“Moreover, there simply is no
conclusive evidence that desegregation either has sparked a permanent jump in the achievement
scores of black children, or has remedied any psychological feelings of inferiority black
schoolchildren might have had.”).

12. Initial post-Brown data showed only modest positive effects of desegregation on reading
scores of minority students and no improvement in minority math scores. See, e.g., Laurence A.
Bradley & Gifford W. Bradley, The Academic Achievement of Black Students in Desegregated Schools: A
Critical Review, 47 REV. EDUC. RES. 399 (1977); NANCY HOYT ST. JOHN, SCHOOL DESEGREGATION:
OUTCOMES FOR CHILDREN (1975); Edgar G. Epps, The Impact of School Desegregation on Aspirations, Self-
Concepts and Other Aspects of Personality, 39 LAW & CONTEMP. PROBS. 300 (1975); but see Crain &
Mahard, Desegregation and Black Achievement: A Review of the Research, 42 LAW & CONTEMP. PROBS. 17
(1978); Robert L. Crain & Rita E. Mahard, The Effect of Research Methodology on Desegregation-
Achievement Studies: A Meta-Analysis, 88 AM. J. OF SOC. 839 (1983). Although the gap between black
and white test scores has narrowed over the past two decades, some studies argue that this resulted
more from gains in the socioeconomic status of black families than from desegregation. See David J.
Armor, Why is Black Educational Achievement Rising?, 108 PUB. INT. 65, 77-79 (1992).

13. That social evidence about the harm of segregation centered on psychological effects has
over the years since Brown been a particular subject of criticism by legal commentators who have
argued that the social science evidence was weak, and that the resort to psychology was unnecessary
because the social meaning of segregation was well-understood. See, e.g., Edmond Cahn,
Jurisprudence, 30 N.Y.U. L. REV. 150, 157-58 (1955) (“I would not have the constitutional rights of
Negroes—or of other Americans—rest on any such flimsy foundation as some of the scientific
demonstrations in these records.”); Charles L. Black, The Lawfulness of the Segregation Decisions, 69
YALE L.J. 421, 426 (1960) (arguing that the purpose and impact of segregation in the southern regional
culture were matters of common notoriety, “matters not so much for judicial notice as for the
background knowledge of educated men who live in the world”). Several commentators have argued
that the Court should have more explicitly focused on the role of segregation in perpetuating racial
caste and hierarchy, see, e.g., id. at 429-30, or in denying blacks equal citizenship, see generally
KENNETH L. KARST, BELONGING TO AMERICA: EQUAL CITIZENSHIP AND THE CONSTITUTION (1989).

14. As Justice Thomas stated in Jenkins: “Given that desegregation has not produced the
predicted leaps forward in black educational achievement, there is no reason to think that black
students cannot learn as well when surrounded by members of their own race as when they are in an
integrated environment.” 515 U.S. at 121-22 (Thomas, ]J., concurring). For an account of broader
criticisms of integration, see Michelle Adams, Radical Integration, 94 CAL. L. REV. 261, 265-68, 269-72
(2006).
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students to live in a pluralistic society and reduces prejudice.’®> Some of these
characterizations are no doubt strategic. With the Court’s acceptance of the
diversity rationale for higher education affirmative action in Grutter v. Bollinger,16
voluntary integration in primary and secondary education might have seemed to
depend on a compelling interest akin to the diversity rationale. Yet, even apart
from strategic considerations, integration’s central good often resounds in
reducing prejudice and improving citizenship in a diverse society. James Ryan
recently noted that the Court's decision in Parents Involved would have little
effect on educational policy “on the ground” because few school systems have
integration plans and most have “moved on” to questions such as school
funding, choice, and standards.l” The loss wreaked by Parents Involved, Professor
Ryan noted, would be to the notion that schools have any role to play in
preparing students for citizenship in a pluralistic society.18

If racial school integration is to be buried, let it not be without a proper
eulogy.’® Parents Involved, if not spelling racial integration’s doom, at least
renders it more difficult to attain. Yet behind Parents Involved is an account that
reveals that racial integration is neither entirely futile nor irrelevant to questions
of educational equity. The arguments of futility given the current patterns of
suburban-urban residential segregation are entirely reasonable. And yet,
Jefferson County, Kentucky —one of the school districts at issue in the voluntary
integration cases before the Supreme Court—is a strange place to make an
argument about school integration’s futility, because Jefferson County has long
been one of school integration’s relative successes. This success lies in the
regional, metropolitan nature of the school desegregation and integration plan—
the kind of plan that has always augured the most success for school
integration? and which contains the potential to alter the deeply racialized living
patterns that make school assignment policies necessary. Moreover, the story of
Jefferson County shows how mandatory court orders, federal coercion, local
politics, and sustained community mobilization operated to transform a school
system from a de jure system of segregation to one of relative integration.

15.  See, e.g., James E. Ryan, The Supreme Court and Voluntary Integration, 121 HARV. L. REV. 131,
132, 142-43 (2007) (stating that “[t]he defense of integration has always been on surer footing when
one also considers its social benefits—the ways in which integration can break down or prevent
stereotypes and prejudice, lead to long-term relationships across racial and ethnic boundaries, and
increase the possibility that students will continue to seek out integrated colleges, workplaces, and
neighborhoods”) [hereinafter Voluntary Integration]; Erica Frankenberg, Introduction: School
Integration — The Time is Now, in LESSONS IN INTEGRATION: REALIZING THE PROMISE OF RACIAL
DIVERSITY IN AMERICAN SCHOOLS 13-16 (Erica Frankenberg & Gary Orfield eds., 2007) (discussing
extensive research focusing on academic benefits of desegregation which showed only modest gains
in contrast to much more positive research documenting social and developmental benefits of
integrated schools).

16. 539 U.S. 306 (2003).

17. See Ryan, supra note 15, at 132.

18. Id.

19. With apologies to Justice Stevens. See Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 577 (2007)
(Stevens, J., dissenting) (“If Conley’s ‘no set of facts” language is to be interred, let it not be without a
eulogy.”).

20. See infra text accompanying notes 84-86.
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In addition, the plaintiffs and their allies in Parents Involved argued that
integration not only serves to diminish racial and ethnic prejudice, and to
enhance citizenship, but promotes racial equity in schooling and beyond.?! As
will be shown below, Parents Involved contained the empirical evidence that
racial integration improves the short-term and long-term education prospects for
minority students. The evidence in Parents Involved centered not on stigmatic or
psychological harm, but on the claim that racially isolated schools are almost
necessarily schools with high levels of concentrated poverty affecting
educational achievement (through the production of poor quality schools) and
ultimately social mobility.”2 While at first glance this may appear to be an
argument less about race than about class or poverty, the empirical claims
depended on the complex interplay between race and class. Concentrated
poverty is always primarily concentrated minority poverty, and the harms that
flow to “racially isolated” schools depend not just on their poverty status but on
their minority status.?

To argue for integration’s benefits, plaintiffs and their allies depended not
simply on increasing minority access to the financial resources of predominantly
white communities—an argument that inevitably suggests equalization or
upgrading of resources in minority schools as an alternative to integration (and
may be less than compelling given well-known facts about how much many
urban systems spend). Plaintiffs and their amici argued that integration not only
provides minority students with access to middle-class schools, but with the less
tangible networks of opportunity that attend those schools: peers with new skills,
experiences, and expectations for their own achievement; middle-class parents
with greater resources for school involvement; familiarity with integrated
settings that can create greater comfort in integrated and predominantly white
settings.?* This data is related to education’s democratizing function, but in a
way that speaks to the core issue of equality: for this data also suggests that if
integrated learning can break down racial stereotypes and bias, it may alter
public policy by generating greater concern about racial inequality, and
alleviating the plight of racial minorities.?>

Neither the empirical evidence nor the plaintiff's account of Jefferson
County’s integration journey was enough to secure five votes for sustaining the
voluntary integration programs at issue in Parents Involved. Much of the case
rested on the Justices” respective views on the constitutionality of explicit racial
classifications, and most of the Justices’ positions on that question were well-
known from prior affirmative action jurisprudence.?6 But examining Parents

21.  See infra notes 143-47 and accompanying text.

22, See infra notes 120-36 and accompanying text.

23.  See infra notes 128-36 and accompanying text.

24.  See infra notes 143-47 and accompanying text.

25. Seeid.

26. See, e.g., Grutter v. Bollinger, 539 U.S. 306 (2003); Gratz v. Bollinger, 539 U.S. 244 (2003); see
James E. Ryan, The Limited Utility of Social Science in School Desegregation Cases, 81 N.C. L. REV. 1659,
1689-90 (2003) (arguing that the social science in support of school integration was too equivocal to
alter the Justices” normative views on the constitutionality of race-conscious government action). In
suggesting that the data was equivocal however, Ryan was mostly speaking about data on the short-
term effects of desegregation on minority achievement. See id.
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Involved for what it reveals about integration’s relevance to contemporary
questions of racial inequality is not offered simply to produce a eulogy. Rather,
an examination of this evidence suggests the terms on which racial integration
might retain its relevance: not merely to result in cosmetic changes in the levels
of school segregation, but as a meaningful attempt to alter both the short-term
and long-term structural arrangements that reproduce racial inequity. Parents
Involved leaves some constitutional space for consideration of voluntary
integration in schools, through race neutral and race conscious means.? In
addition, housing law and policy can also serve to promote residential
segregation, with possibilities for integration in schools.2 The question is
whether integration should remain on the policy agenda, and for what reason.

This article examines Parents Involved for the light it sheds on integration’s
continuing relevance to educational and social equity. Part I examines the story
of school integration in Jefferson County and shows how this largely successful
metropolitan integration plan challenges claims of racial integration’s futility.
Part IT puts forward the empirical evidence that plaintiffs in Parents Involved used
in seeking to establish that school boards have a compelling interest in
promoting racial integration and avoiding the harm of racially isolated schools.
This part argues that the empirical case for racial integration, while not without
limitations, moves beyond stigmatization, psychological harm, and the social
meaning of segregation, and links integration to equity on the dimensions of
school quality and social mobility. This part concludes by examining how
empirical arguments might inform integration’s future, which I contend is
possible primarily through close linkages between housing and school policy.
The article concludes by acknowledging that many questions remain
unanswered about integration’s future role in social policy, but that compelling
arguments exist for not wholly abandoning the integration project.

I. PAEAN FOR JEFFERSON COUNTY

School integration’s failures are often overstated, but several commentators
have noted its successes. Professor James Liebman has argued that, despite
conventional wisdom to the contrary, desegregation lawsuits were successful in
a large number of school districts.?” Similarly, Professors Jennifer Hochschild and
Nathan Scovronick have noted that school integration was, “on balance, an

27. See Parents Involved, 127 S. Ct. 2738, 2792 (2007) (stating that school boards may pursue
integration through “race conscious” measures such as “strategic site selection of new schools,
drawing attendance zones with general recognition of the demographics of neighborhoods; allocating
resources for special programs; recruiting students and faculty in a targeted fashion; and tracking
enrollments, performance and other statistics by race”); ¢f. American Civil Rights Foundation v.
Berkeley Unified Sch. Dist., 172 Cal.App.4th 207, 222 (Cal.App. 1 Dist. 2009) (holding that student
assignment “which aims to achieve social diversity by using neighborhood demographics when
assigning students to Schools” did not discriminate or grant preferential treatment on the basis of
race).

28. See infra text accompanying notes 160-67.

29. See, e.g., James S. Liebman, Desegregating Politics: “All-Out” School Desegregation Explained, 90
CoLuM. L. REv. 1463, 1467 (1990) (noting desegregation success stories in Buffalo, Columbus, Dayton,
Denver, Minneapolis, St. Louis, San Diego, and Wilmington-New Castle, Charlotte-Mecklenburg,
Greenville, Jacksonville, Nashville-Davidson, and Tampa-St. Petersburg, as well as
Louisville/Jefferson County).
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educational success,” but that “mandatory desegregation was a political
failure.”? Jefferson County is one such location of relative success in terms of
levels of stable integration achieved, but also, arguably, of political success as
measured by eventual political acceptance of integration remedies. Significantly,
Jefferson County provides a better lesson than Seattle School District, whose
desegregation efforts were always limited in their scope.

Home to the City of Louisville and its surrounding suburbs, Jefferson
County was for twenty-five years subject to court-ordered desegregation after its
post-Brown integration efforts were deemed constitutionally inadequate by a
federal court3? As discussed below, the initial desegregation lawsuit and, in
particular, the prospect of an adverse court ruling prompted the city’s school
system to merge with that of the surrounding county. Subsequently, the district
court ordered county-wide desegregation involving rezoning schools,
introducing magnet schools, and reassigning students (including the use of
busing). Initially, the plan was strongly opposed by many whites, as well as
some portions of the African-American community, but over time, opposition
died down and Jefferson County was soon touted as a model of school
integration.®

As will be discussed, Jefferson County’s experience is instructive on the
conditions conducive to successful integration, including: the county-wide
nature of the plan, which decreased the possibility of white flight; the active
involvement by intermediary organizations—human rights commissions and
parent groups in particular—who monitored the school district’s progress and
compliance with court-orders, implemented their own reform strategies, and
sustained a constituency for change; the significant work of governments and
nonprofits to encourage housing integration, which had some effect on
decreasing the need for student reassignment; and, eventually, the inclusion of
“school choice” elements into the integration plan. Even after the mandatory
desegregation order was lifted in 2001, Jefferson County continued its integration
efforts, modifying the plan to minimize transportation of students, and to
increase choice.

A. History

The Jefferson County school district, which encompasses the city of
Louisville and its surrounding suburbs, has long struggled with the question of
integration in its primary and secondary schools. Until the Brown decision,
Kentucky mandated racially separate schools.3* After Brown, Kentucky officials

30. JENNIFER HOCHSCHILD & NATHAN SCOVRONICK, THE AMERICAN DREAM AND THE PUBLIC
SCHOOLS 29 (2003).

31. For a history of school integration efforts in Seattle, see generally Parents Involved in Cmty.
Sch. v. Seattle Sch. Dist. No. 1, 426 F.3d 1162, 1167-68 (9th Cir. 2005); FRANK HANAWALT & ROBERT L.
WILLIAMS, THE HISTORY OF DESEGREGATION IN SEATTLE PUBLIC SCHOOLS, 1954-1981 (1981).

32.  See infra text accompanying notes 45-51.

33. See Gary Orfield, Segregated Housing and School Resegregation, in DISMANTLING
DESEGREGATION, supra note 7, at 29; Liebman, supra note 29, at 1467.

34. See OMER CARMICHAEL & WELDON JAMES, THE LOUISVILLE STORY 39-42 (1957).
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ordered the end of a dual school system.®> Kentucky’s approach contrasted with
the massive resistance launched by many southern states.?® While segregation
and racial subjugation thrived in Kentucky,?” by history and temperament the
state was characterized by less overt racial hostility than many other southern
states, and the City of Louisville in particular was known for its relative
liberalism.3® After the Brown decision, the Louisville school system conducted a
year-long community campaign to ready parents and civic and community
leaders for desegregation, and set September 1956 as the date for beginning
desegregation.®® In 1956, Louisville launched a plan to abolish the prior dual
school system, which required redistricting of elementary and middle schools
and the making of student assignments without regard to race.# However, like
many other southern school systems, the plan included a “free choice” element,
liberally permitting transfers out of assigned schools.#! The plan met with initial
criticism from the black community for its delayed start and “free choice”
aspects,® as well as some organized opposition by whites resistant to any form of
racial integration.®® Yet in its first year, the Louisville plan could report some
success: about half of all black students were attending integrated schools, and
only eighteen percent of whites were in all white schools (with the strong caveat
that an “integrated” school might contain as few as one student from another
race).#

This first desegregation effort ultimately failed to achieve stable integration,
primarily due to the free choice and transfer policies, as well as demographic
changes in housing patterns and white flight: by the early 1970s the schools were

35. Id. at45-49.

36. See id. at 3-4, 45-47 (describing Kentucky and Louisville’s quiet acceptance of the court’s
decision in Brown).

37. See, e.g., Scott Cummings & Michael Price, Race Relations and Public Policy in Louisville:
Historical Development of an Urban Underclass, 27 J. BLACK STUD. 615, 615-17 (1997) (describing
Kentucky and Louisville’s segregationist history and policies).

38. See, e.g., Benjamin Muse, Louisville, 4-5, 7 (June 17, 1964) (unpublished manuscript on file
with author) (noting, perhaps too rosily, that “Louisville has long been free from the type of
demagogic appeal to race prejudice which has plagued many southern cities” and attributing this to
Louisville’s “tolerance” and spirit of “liberalism”); CARMICHAEL & JAMES, supra note 34, at 14
(discussing Louisville’s “climate of tolerance or live-and-let-live”); see also id. at 26 (“[I[n a decade of
great changes in racial relations largely decreed by the courts, Louisville in some cases ‘read the
handwriting on the wall’ and acted without legal compulsion, in one or two others proceeded
without enthusiasm but also without disaster to comply with the law.”). To be sure, this
characterization is only relative: Louisville resisted full equality for blacks in many areas and black
gains in civil rights were the hard-fought result of litigation and protest. See, e.g.,, Cummings & Price,
supranote 37, at 632-34.

39. See CARMICHAEL & JAMES, supra note 34, at 49-70 (describing efforts conducted with parent
groups, civic leaders, the media, business and religious organizations); id. at 82, 84 (describing the
target date).

40. Seeid. at 84-85.

41. See id. at 85-86.

42, Seeid. at 82, 86.

43.  See id. at 90-91.

44. See id. at 118-20 (reporting statistics on integration in Louisville during the 1956-57 academic
school year).
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education.’® Further strengthening of social capital arguments would require a
better understanding of the relation between traditional short-term measures of
achievement and the long-term social capital achievement measures. This
understanding might shed light on the past and the future of school integration
in Jefferson County itself. Integration, as discussed earlier, was relatively
successful in Jefferson County as measured by levels of school integration, initial
achievement score gains, and the long-term effects on graduates,’® but a
significant racial achievement gap, though narrowed, still remains.15!

Looking at the social capital benefits for minorities who attend integrated
schools also might allow us to revisit and reframe the citizenship benefits gained
by interracial contact as capable of addressing racial inequality. If, as in
Braddock’s account, African-Americans attending integrated schools gain a
comfort that permits them to function more broadly in integrated settings, then
whites also gain benefits in the reduction of their prejudice and greater comfort
and contact with blacks and other minorities.’® One might hope, then, that
“perpetuation” operates for whites as well, with ramifications for racial equity.
Greater comfort in integrated settings might increase movement towards racial
integration in schools, housing, and employment, as well as increasing
willingness to support policies that aid minorities and which might alter
structural racial arrangements.

C. Integration Imperatives

Given that the equity-related arguments for racial integration did not
persuade the Court, the question going forward is the continuing relevance of
the equity framework to broader, contemporary policy discussions on racial
integration. In my view, the equity-based arguments in Parents Involved could
remain powerful if shifted to correspond to the current policy —as opposed to
litigation —environment.

In the Parents Involved litigation, empirical evidence on integration’s
relationship to educational and social equity was introduced to make the case
that integration was a compelling interest.®® The framing of this empirical

149. See Ryan, supra note 15, at 144 (arguing that benefits of intergroup cooperation and prejudice
reduction “are no longer included in most conversations about the mission of public schools”).

150. See Amy S. Wells et al., Refusing to Leave Desegregation Behind: From Graduates of Racially
Diverse Schools to the Supreme Court, 110 TEACHERS COLLEGE RECORD 12 (2008) (qualitative study of
seventeen graduates of integrated high schools in Jefferson County reporting greater comfort in
integrated settings than their peers, which they believe enhanced their ability to participate in a
global economy); see also Brief of Profs. Amy Stuart Wells et al. as Amici Curiae in Support of
Respondents, Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738 (2007) (Nos.
05-908, 05-915), 2006 WL 2927074, * 17 (citing this study among other studies showing benefits of
integration).

151. See COUNCIL OF GREAT CITY SCHOOLS, BEATING THE ODDs VIII, CITY-BY-CITY PROFILES,
http:/ /www.cgcs.org/BTO7/Jefferson.pdf (citing U.S. DEP'T OF EDUC, NAT'L CTR. FOR EDUC.
STATISTICS, COMMON CORE OF DATA PUBLIC ELEMENTARY/SECONDARY SCHOOL UNIVERSE SURVEY
(2006)) (showing an increase in the reading and math proficiency of black fourth graders between
2001 and 2006 but that a black-white achievement gap of more than 20 points remains).

152.  See, e.g., Frankenberg, supra note 15, at 16-17.

153. Cf. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S. Ct. at 2821-22 (Breyer, J.,
dissenting) (discussing social science supporting integration as a compelling governmental interest).
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evidence to ward off an equal protection challenge—and to satisfy narrow
tailoring —need not constrain future policy discussions on exploring integration’s
current relevance and efficacy.

To argue that racial integration must be connected to questions of structural
equity is not to suggest that racial integration is a requirement for educational
gains for minority students. It may be, as some integration advocates urge
outside the strictures of equal protection litigation, that integration is the only
route to substantial educational gains for disadvantaged minorities: that other
school reforms will be unsuccessful without racial integration.’®* Yet to adopt
this view, integration advocates must grapple more directly with what Jim Ryan
notes is education policy’s move away from racial integration to questions of
“school funding, public school choice, charter schools, vouchers, standards and
testing, and universal access to preschool,”1 as well as the fact that some of
these other policy interventions are bearing fruit for minority children.156
Strategies to achieve racial integration may be complimentary with many of
these other interventions, such as improvements in teacher quality and access to
preschools, but it stands in greater tension with some charter school reforms
directed at poor students in particular.

Some charter schools appear not only to consider integration irrelevant to
their model, they also advance educational approaches that assume that different
educational interventions (such as increased school time) might be required to
produce educational improvements for low-income minority students as
opposed to middle-class students. I do not pretend to resolve these debates on
educational imperatives, which appear to be in dispute even among educational
policy experts. Rather, I contend that one might justify integration on educational
and socioeconomic equity grounds, and still leave room for other interventions
targeted at underachieving minority children.

In the policy (as opposed to litigation) context, racial integration must
address arguments that socioeconomic integration provides an alternative to race
based assignment.’’” In the equal protection argument of the school districts,
socioeconomic integration was cast as an inadequate alternative because it would

154. See Orfield, Forward, in LESSONS IN INTEGRATION, supra note 15, at 6.

155. See Ryan, supra note 15, at 142-43.

156. See, e.g., Janet Currie, Early Childhood Intervention Programs: What Do We Know?, 15 J. ECON.
PERSP. 212 (2001); Jens Ludwig & Douglas L. Miller, Does Head Start Improve Children’s Life Chances?
Evidence from a Regression Discontinuity Design, 122 QUAR. J. ECON. 159 (2007). The overall success of
charter school interventions as compared to public schools is mixed. See NAT'L CIR FOR EDUC. STAT.,
A CLOSER LOOK AT CHARTER SCHOOLS USING HIERARCHICAL LINEAR MODELING vi (2006) (analyzing
2004 and 2006 data and finding that traditional public schools outperform charter schools on reading
and math standardized tests). Some charter schools, most famously the Knowledge is Power Program
Schools (KIPP) have shown significant success in improving test scores of urban, mostly black
students. See Steven M. Ross et al., Achievement and Climate Outcomes for the Knowledge is Power
Program in an Inner-City Middle School, 12 J. OF EDUC. FOR STUD. PLACED AT RISK, 137, 137 (2007). While
charter school admission is lottery-based, rigorous programs may select out less motivated or
prepared students and their families. See Erik W. Robelen, KIPP Success Cited, With Caveats, EDUC.
WEEK., Nov. 12, 2008.

157.  See, e.g., RICHARD D. KAHLENBERG, CENTURY FOUNDATION, RESCUING BROWN V. BOARD OF
EDUCATION 3 (2007) (discussing socioeconomic integration as a response to the Parents Involved
decision).
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not produce racial integration.'>8 But in the larger policy debates this argument is
less adequate. If higher levels of poverty are a chief harm of racially segregated
schools, then this is one that socioeconomic integration would appear to directly
address. With socioeconomic integration as an option, racial integration appears
necessary only to promote intergroup cooperation benefits, benefits that have
political limitations.

One response might be the increased production of research (such as the
teacher quality data referenced earlier) to show how race functions apart from
income to maintain inequality. One might also encourage increased attention, as
discussed earlier, to the mechanisms that produce long-term benefits and social
capital gains for graduates of racially integrated schools. But even these efforts
are unlikely to account for the complex ways in which race operates, and thus
suggest the limits of any empirical argument for racial integration. The complex
functioning of racial inequality —which serves to limit social mobility and to
stigmatize'® —is not easy to quantify. Also, the benefits of racial integration, in
transforming opportunities for previously disadvantaged minorities, and the
political economy of concern for the problems of minorities might similarly elude
empirical analysis.

Finally, if racial integration appears to be waning in terms of school district
support for race-based student assignment policies, more emphasis should be
put on the problem of residential segregation and the socioeconomic
fragmentation of metropolitan areas.'®0 Indeed, Parents Involved, by decreasing
the range of constitutional school integration policies, would seem to shift
attention to the problem of residential segregation. School reform advocates
might be less focused on school integration today, but rich debates and
commentary continue in the housing field where claims of residential
segregation’s harms often center on its deleterious effects on school quality and
minority educational achievement.16!

Addressing residential segregation, however, should not be mistaken for
the simpler course of action. The factors contributing to residential segregation
are many, including past and present government policy, discrimination in
private markets, and exclusionary zoning, and though there is no dearth of
policy proposals to address the problem, insufficient progress has been made on

158. See, e.g., Brief for Respondents, Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127
S. Ct. 2738 (2007) (Nos. 05-908, 05-915), 2006 WL 2944684, at * 47-48 (discussing inadequacy of race-
neutral alternatives such as socioeconomic integration).

159. See WILLIAM JULIUS WILSON, THE BRIDGE OVER THE RACIAL DIVIDE 98 (2001) (discussing the
“social structure of inequality”); GLENN C. LOURY, THE ANATOMY OF RACIAL INEQUALITY 92-93, 160,
166 (2002) (discussing stigma as a way to understand persistent inequality); see R.A. Lenhardt,
Understanding the Mark: Race, Stigma and Equality in Context, 79 N.Y.U. L. Rev. 803, 809 (2004) (arguing
that racial stigma rather than intentional discrimination should be seen as the main source of racial
harm).

160. For recent discussions of both, see generally SEGREGATION, THE RISING COSTS FOR AMERICA
(James H. Carr & Nandinee K. Kutty eds., 2008); THE GEOGRAPHY OF OPPORTUNITY (Xavier De Souza
Briggs ed., 2005).

161. See, e.g., Xavier De Souza Briggs, More Pluribus, Less Unum?: The Changing Geography of Race
and Opportunity, in THE GEOGRAPHY OF OPPORTUNITY, supra note 160, at 29-34.
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increasing housing integration.192 Moreover, residential segregation cannot
simply be described as the cause of school segregation. Rather, the relationship
between school and housing segregation is one of mutual dependence. Families
with resources choose neighborhoods based on the racial and ethnic composition
of the schools, the percentage of poor students, as well as the actual and
perceived quality of those schools.16? Real estate agents market neighborhoods on
the basis of schools, and often accomplish racial steering by directing prospective
homeowners based on the racial and ethnic composition of the neighborhood’s
schools.1%¢ For these reasons and more, the demographic group most resistant to
racial integration in housing consists of families with school-age children.1¢5 At
the same time, racial integration and improving school quality can promote
racial and socioeconomic integration. Much data shows that the stability of
integration in neighborhoods depends in part on the stability and extent of the
integration in schools,% and incompletely desegregated school systems can
exacerbate residential segregation.’” This mutually dependent relationship
between school and housing segregation suggests the need for increased
attention to the ways in which housing and school policies interact to reinforce
segregation as well as to decrease quality school and housing opportunities for
too many poor minorities.

CONCLUSION

In the end, it may be easier to argue that integration matters for equity than
to figure out how to achieve it—given what the Supreme Court’s school
desegregation law has bequeathed us, and given current patterns of residential
segregation. After all, while Jefferson County shows that integration is not
necessarily futile, many of the most promising reforms have occurred in
metropolitan school districts. If the integration conversation is to remain alive, it
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is likely to reside in efforts that address residential segregation and that link
housing to schools: in promoting school reform policies that encourage racial
integration, and in establishing housing policies that stabilize integration in both
housing and schools. This article’s contribution is less to answer all the questions
about how this task should be accomplished —although we have many good
models to point the way, including linking mixed income housing development
to school reform efforts, and ensuring that the siting of subsidized housing
promotes school integration!®®—but to urge that racial integration remains in the
national conversation about how to address contemporary racial inequity.

168. See generally JOHN A. POWELL ET AL.,, COMMUNITIES OF OPPORTUNITY: A FRAMEWORK FOR A
MORE  EQUITABLE AND  SUSTAINABLE FUTURE FOR  ALL  (2007), available  at
http:/ /kirwaninstitute.org/ publicationspresentations/ publications/index.php (detailing the
“Communities of Opportunity” framework, which proposes to fix disparities through fair housing
and community development); Deborah L. McKoy & Jeffrey M. Vincent, Housing and Education: The
Inextricable Link, in SEGREGATION: THE RISING COSTS FOR AMERICA 125, 134-44 (James H. Carr ed.,
2008) (discussing federal, state, and local policy interventions to link school and housing reform);
Frankenberg, Residential Housing Patterns, supra note 163, at 178 (noting efforts in Charlotte
Mecklenburg county to link housing and school policy, including by ensuring that public housing is
located in areas that help promote integration in schools).



