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Copyright avoision returned to public attention in 2012, when a NYC-based company called
Aereo began offering subscribers online access to broadcast TV. The peculiarities of its technical
design attracted immediate attention. Aereo placed thousands of thumbnail-s ized antennae in
its Brooklyn warehouse, and based its viewing system around unique copies which were made
regardless of whether a subscriber requested to "watch" a broadcast (for viewing a program
"near-live" to its original transmission) or to "record" it (for future consumption ). When a
subscriber launched a request for either service, Aereo's servers would allocate her one of
those tiny antennae. 10 The servers would then instruct the antenna to tune in to the relevant
broadcast frequency and create a new directory in which to store the recording. 11 If 10,000 users
all requested the same program be recorded, 10,000 tiny antennae would independent ly tune in,
and 10,000 u,rique copies would be made. 12 Since Aereo typically assigned users a new antenna
for each transaction, many individuals would access the same antenna over time. 13 However, no
two users were ever assigned the same antenna simultaneously, and recordings made while an
antenna was assigned to a particular user were never available to anyone else. 14 If a user selected
"watch", recordings would be automatically discarded after viewing (unless she requested to
keep it before the program ended; "recorded" programs would be retained. 15 Playback from each
unique copy could be initiated as it was being made (ie while the program was still airing) . 16
To the uninitiated, it makes no sense for a company to design a television transmission service
that utilises thousands of tiny antennae and thousands of copies to deliver signals to users.
Wouldn't it be much more efficient to use just one of each? And surely, when it comes to copyright
liability, wouldn't more copies result in more infringement, not less? Viewed through the prism
of US copyright law (as then interpreted by the Second Circuit Court of Appeals), however, the
strategy actually made a lot of sense. Aereo's design was a rational response to the existing legal
framework: an attempt to exploit the contours of the existing law to enable the service to deliver
copyrighted content online without infringing any of the owners' exclusive rights. Aereo's avoision
strategies enjoyed a considerable amount of success: both the trial court and the Second Circuit
Court of Appeals held that Aereo did not engage in any infringing public performance, before
the Supreme Court ultimately held otherwise. 17
Although the authors of this paper approach copyright from very different perspectives, we
share the view that it is undesirable for copyright's legal outcomes to depend so heavily on
technical design. That common ground motivated us to write a series of papers exploring the
Aereo controversy. Some of that work has focused on identifying .why the existing law was so
vulnerable to Aereo's challenge. 18 Our research found that this was largely because ancillary
questions relating to how the service was designed, who made each copy and who received each
transmission could be determinative of liability, leaving little room for principled considerations
of whether the actual use should be permitted. That led to situations where a technology's
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Am.1 Broad. Cos., Inc. v. Aereo, Inc. , 874 F. Supp. 2d 373, 377 (S.D.N.Y. 2012) .
Above n 7 at 378.
It appears that three different copies of each program are actually made, of different quality, allowing users to choose
the one best suited to the internet connection they're using. Hearst Stations Inc. v. Aereo, Inc., No. 13-11649-NMG,
2013 WL 5604284, at • l (D. Mass Oct. 8, 2013).
Note however that users with 'static' subscriptions are generally assigned the same antennas on an ongoing basis.
See Am. Broad. Cos.• Inc. v. Aereo, Inc. , 874 F. Supp. 2d 373, 377-378 (S.D.N.Y. 2012).
Above n 10 at 378.
Above n 10 at 377-78.
Above n 10 at 377.
See Am. Broad. Cos., Inc. v. Aereo, Inc. (Aereo I). 874 F. Supp. 2d 373 (S.D.N.Y. 2012); WNET. Tltirteen v. Aereo,
Inc. (Aereo TI). 712 F.3d 676 (2d Cir. 2013).
Rebecca Giblin & Jane C. Ginsburg, "We Need to Talk About Aereo: Copyright-Avoiding Business Models, Cloud
Storage and a Principled Reading of the "Transmit" Clause", Columbia Law & Economics Working Paper No. 480
(2014) .
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architecture could dictate copyright liability. In much the same way as the contours of tax law
encourage transactions to be structured along particular lines, these copyright formulations drive
technological design.
After the Supreme Court handed down its carefully-cabined ruling that Aereo did in fact engage
in infringing public performances, we canvassed its likely implications for other technologies,
including providers of cloud storage, remote DVRs, slingboxes and more. 19 We also considered
the responses of a range of other jurisdictions to similar technologies, including the Australian
Full Federal Court in National Rugby League Investments v Singtel Optus. 20 This combined work
led us to form the view that copyright law's vulnerability to "avoision", both in the US and
elsewhere, comes about where the law asks the "wrong" questions. 21 Liability should not turn
entirely on ancillary questions such as who did the act, whether unique copies were made, or the
size of a transmission's potential audience, because these bases for (or against) liability can be
vulnerable to manipulation and exploitation. Wastefully, the focus on such questions encourages
entrepreneurs to devote resources to hyper-technical compliance with the letter rather than the
meaning and purpose of the law, making technical design akin to an exercise in tax planning.22
Asking the "right" questions should lead to principled conclusions about the legal effects (if any)
that should flow from distinctions between technological modes of exploitation.
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Rebecca Giblin & Jane C. Ginsburg, "We (Still) Need to Talk About Aereo: New Controversies and Unresolved
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