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“turn against law,” and what I have else-
where described as China’s “return to pop-
ulist legality.”8

New official attitudes toward law in the
Hu-Wen era were manifest most clearly
in the emphasis on maintaining social
stability and constructing a “harmonious
society.” Stability has been a key concern
throughout the reform era. In the 2000s,
however, stability attracted renewed
attention as reports of protest and unrest
mounted. In the 1980s and 1990s, legal
reforms were largely thought to promote
stability: it was better to have disgruntled
citizens suing in court than protesting or
burning down government offices. In the
2000s, in contrast, official sensitivity to
unrest resulted in deemphasis on legal
procedures and the creation of incentives
for local officials to maintain stability,
often at the expense of following legal
norms.

In the 2000s, courts came under pressure
to mediate the majority of civil cases.
Courts received explicit targets for mediat-
ing percentages of cases; mediation rates
in some jurisdictions exceeded 8o per-
cent.9 This trend marked a shift from the
1990s, when adjudicated outcomes had
become the norm in most cases decided
by China’s courts. Official encouragement
of mediation reflected the belief that
mediated cases are less likely than adjudi-
cated cases to result in escalation and
unrest. Mediation also fit well into official
policy of re-embracing revolutionary-era
concepts of “justice for the people” and
the “Ma Xiwu adjudication method,”
which emphasized resolving disputes
immediately, on the spot, and in line with
popular views.1©

High mediation rates lead to concerns
that litigants are being coerced into agree-
ing to mediated outcomes and denied the
opportunity to resolve cases in accor-
dance with the law. In many contentious
disputes, mediation is handled through
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“grand mediation,” led by local party BenjaminL.

leaders, with courts being one of many Liebman

actors at the table. Officials and judges
serving as mediators often act as fact
finders, pressuring parties and their fam-
ilies to agree to settlements.

Many judges view mediation as subvert-
ing their proper role and adding to their
workload. Yet mediation also protects the
courts. Mediated outcomes insulate courts
from appellate review and prevent cases
from being made public, reducing the pos-
sibility that judges will be held account-
able for incorrectly decided rulings. In
some substantive areas, most notably
labor, heavy reliance on mediation outside
the courts also reflects the courts’ lack of
capacity to handle a surge in disputes.!!

Mediation in the 2000s extended to ad-
ministrative cases (where it had previ-
ously been banned by the 1989 Adminis-
trative Litigation Law) and criminal cases.
Equity concerns are particularly appar-
entin criminal cases. Many defendants in
minor criminal cases who agree to com-
pensate their victims receive suspended
sentences. Those who do not pay com-
pensation, or are unable to do so, generally
receive prison terms.!? In more serious
cases, compensation payments by defen-
dants or their families to victims can de-
termine whether defendants receive sus-
pended death sentences or life terms
rather than the death penalty. The em-
phasis on compensation and negotiated
outcomes in criminal cases reflects re-
source concerns and official policy of
treating minor cases leniently.'3 Yet the
encouragement of settlement and com-
pensation in criminal cases also mirrors
state apprehension about escalation and
protest. Ensuring victims are compensated
reduces the possibility of escalation or pro-
test by victims; reducing sentences mini-
mizes the risk of discontent from defen-
dants’ families. But whether negotiated
outcomes actually produce stability is

99



