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THE STRUGGLE FOR ADMINISTRATIVE LEGITIMACY

dicial utopias of the nineteenth century and an underspecified "night-
mare" of lawless administrative discretion, a nightmare given rhetori-
cal heft by the specter of European totalitarianism lurking in the his-
torical background. By implicitly accepting the framework of
Tocqueville and his latter-day acolytes, Ernst places a thumb on the
scales in favor of legalistic - and antidemocratic - sources of legiti-
macy. The result is to stint the more left-wing political, economic, and
legal voices that Ernst's Wall Street protagonists successfully silenced
on 'their path to victory.65  These were the voices of New Deal
stalwarts both inside and outside the legal fraternity, who were
more antiformalist and anticourt, more pro-administration and -
crucially - more prolabor, than even the most reform-minded corpo-
rate lawyers could countenance. They believed that an autonomous
administrative state was necessary to achieve a more just distribution
of the nation's resources, and that the achievement of this political
economic goal, along with democratic support and expert guidance,
were the sufficient conditions of the state's legitimacy.66

Ernst certainly does not intend to imply, with his antagonists in the
Tea Party and the "Constitution in Exile" movement, that such beliefs
were nightmarish or totalitarian. Indeed, the book's first and final
chapters offer relatively sympathetic portraits of the unabashedly pro-
New Deal legal realists Felix Frankfurter and Jerome Frank. Yet
Tocqueville's Nightmare suggests that the intellectual and political
commitments of such men (and women67 ) were largely accommodated
by the limitations on judicial review of administrative decisionmaking
implemented by Wall Street's rule of lawyers. In doing so, the book
elides the fact that many New Dealers viewed the bar - not just the
bench - as a major threat to a socially and economically egalitarian

65 The use of the totalitarian specter both to explain and justify mid-twentieth-century politi-

cal moderation is something of a leitmotif in recent American historiography. See, e.g., DAVID

CIEPLEY, LIBERALISM IN THE SHADOW OF TOTALITARIANISM (2006); KATZNELSON, supra

note 49; ANNE M. KORNHAUSER, DEBATING THE AMERICAN STATE (2015). For a partial

critique of this approach, see Jeremy K. Kessler, The Last Lost Cause, JACOBIN, Spring 2013, at

96 (reviewing KATZNELSON, supra note 49). Perhaps the most striking aspect of the "totalitari-

an specter" literature is its relative lack of interest in those mid-century thinkers who most explic-

itly hypothesized a dangerous affinity between liberal democracy and totalitarianism. See, e.g.,
HERBERT MARCUSE, The Struggle Against Liberalism in the Totalitarian View of the State, in

NEGATIONS: ESSAYS IN CRITICAL THEORY I (Jeremy J. Shapiro trans., 1968) (1934). Sincere

antitotalitarians like Marcuse are hard to fit within the "totalitarian specter" paradigm because

they understood liberalism as a way station on the road to totalitarianism, not its existential an-

tagonist. If, as these thinkers argued, totalitarianism was an outgrowth of liberalism, then the

defense of liberal ideals that became so prevalent in mid-century America can be understood as

neither a necessary nor a rational response to the totalitarian threat.

66 See William E. Forbath, Caste, Class, and Equal Citizenship, 98 MICH. L. REV. 1, 53-61

(1999); Forbath, Politics, supra note 36, at 650-54.
67 See LANDON R.Y. STORRS, THE SECOND RED SCARE AND THE UNMAKING OF THE

NEW DEAL LEFT (2013).
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society. Ernst's overarching goal - to prove that the modern adminis-
trative state was designed around traditional constitutional principles
of individual rights, limited government, and due process - may re-
quire this sidelining of such antilegalist New Dealers. Part III below
discusses whether this marginalization of the legal and political left is
historically or strategically sound. This Part focuses on Ernst's ac-
count of how legal and political moderates transcended the nineteenth-
century utopias of judicial supremacy while establishing the "rule of
lawyers" in their place.

A. Two Utopias: Freund's Rechtsstaat and Dicey's "Rule of Law"

In the first two decades of the twentieth century, Ernst Freund was
the preeminent American theorist of administrative law. Although
born in the United States, he had studied in Berlin just as liberal
German nationalists were instituting a system of administrative justice
designed to constrain their "revanchist, aristocratic" bureaucracy (p.
lo). The liberals' ideal, the Rechtsstaat (literally "state of law"), was a
bureaucracy governed by detailed statutory delegations and both col-
lateral and final judicial review of administrative action by specialized
courts. These administrative courts - mixed bodies of executive offi-
cials and generalist judges - would gradually develop a set of bright-
line rules to delimit bureaucratic decisionmaking (pp. 9-10).

American reformers certainly did not face the same problem as
German liberals - how "to keep a royal government from playing fa-
vorites" (p. 12). But Freund and many of his contemporaries per-
ceived an analogous risk in the state and federal bureaucracies emerg-
ing in turn-of-the-century America: patronage politics and party rule
threatened to infuse the administrative state with corruption, incompe-
tence, and, most dangerously, populism. The great Prussian theorist of
the Rechtsstaat, Rudolph von Gneist, had envisioned administrative
courts as arbiters of fairness, "purged of . . . selfish class interests," and
Freund believed a similar purge was necessary in the American con-
text (p. 11).68 This purge would be easier, in a way, because "the
American system of review by courts of general jurisdiction" provided
for more independence than the German administrative courts, which
included members of the aristocratic bureaucracy as well as civil law
judges (p. 12).

68 The author quotes Erich Hahn, Rudolf Gneist and the Prussian Rechtsstaat- 1862-78, 49 J.
MOD. HIST. D136i, D1366 (977) (omission in original). For the politics of German Rechtsstaat

theorists, see generally 2 MICHAEL STOLLEIS, GESCHICHTE DES OFFENTLICHEN RECHTS
IN DEUTSCHLAND (1999); and Dieter Grimm, Die Entwicklung der Grundrechtstheorie in der
deutschen Staatslehre des ig. Jahrhunderts, in GRUND- UND FREIHEITSRECHTE VON DER
STANDISCHEN ZUR SPATBORGERLICHEN GESELLSCHAFT 234 (Giinter Birtsch ed., 1987).

[Vol. 129:718734
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While Ernst Freund acquired his taste for judicial supremacy from
German Rechtsstaat theorists, early-twentieth-century American law-
yers were more likely to invoke an alternative English source -
Albert Venn Dicey's Lectures Introductory to the Study of the Law of
the Constitution6 9 (pp. 30-33). Writing at a moment when expanded
administrative governance was on the agenda of English as well as
American reformers, Dicey developed his account of the "rule of law"
by contrasting it with the French droit administratif ("administrative
law"). The English model, Dicey argued, differed from the French in
two crucial respects: first, under the rule of law, "no man [was] pun-
ishable . . . except for a distinct breach of law established in the ordi-
nary legal manner before the ordinary Courts of the land"; second,
every person, including every government official, was "subject to the
ordinary law of the realm and amenable to the jurisdiction of ordinary
[judicial] tribunals" (p. 30).70 This vision of judicial supremacy was
bottomed on the belief that common law courts were the preeminent
expositors and guardians of individual liberty, the institution that
shielded the citizen from the willfulness of executive officials.

Dicey's Lectures offered a kind of delegitimating narrative, a history
of English law in which an autonomous administrative state had no
rightful place. This history was largely a fantasy, as Dicey himself
would partly concede in I915." But his fantasy continued to enchant
American lawyers, "inclined by habit and training to prefer the court
over the administrative tribunal" (p. 32).72 And given the social stature
of American lawyers, their inclinations mattered. While recent scholar-
ship has demonstrated that the nineteenth-century executive branch
played a greater role in the nation's social and economic life than previ-
ously thought,13 it remains the case that at the dawn of the twentieth
century, "elite lawyers and federal and some high state court judges ...
enjoyed the authority and occupied the social and governmental space
that central administrative state elites claimed elsewhere."7 4  They
found in Dicey's "rule of law" a historical and theoretical justification
for their immense social power. Proponents of an administrative state

69 (London, Macmillan 1885).
70 The author quotes DICEY, supra note 69, at 172, 177-78. See also Peter L. Lindseth, Rec-

onciling with the Past: John Willis and the Question of Judicial Review in Inter-War and Post-
War England, 55 U. TORONTO L.J. 657, 666 (2005).

71 See AN. Dicey, The Development of Administrative Law in England, 31 LAW Q. REV. 148,
152 (1915); see also Michael Taggart, From "Parliamentary Powers" to Privatization: The Che-
quered History of Delegated Legislation in the Twentieth Century, 55 U. TORONTO L.J. 575, 585
(2005).

72 The author quotes Robert H. Jackson, The Administrative Process, 5 J. SOC. PHIL. 143, 146

(1940).
7 See supra notes 45-46 and accompanying text.
74 Forbath, Courting the State, supra note 36, at 73.
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largely free of judicial interference had their work cut out for them, as
such a mode of governance appeared to pose a direct threat to the law-
yering class and the economic interests they served.

B. The Fall of Freund's Rechtsstaat - and the Disappearance
of Felix Frankfurter

While the Rechtsstaat's form of judicial supremacy might have
served equally well to protect lawyers and their clients, its foreign ac-
cent and emphasis on bureaucratic rationality were unlikely to appeal
to the American common lawyer. If Freund's effort to import the
German model was to succeed, it would need considerable support
from more intellectually open-minded elites in the New York bar and
the legal academy. Such support, however, was not forthcoming. As
the first chapter of Tocqueville's Nightmare recounts, the East Coast
legal elite deferred to a blistering critique of Freund's program offered
by Felix Frankfurter - a younger but more lucid legal scholar - and
his cohort of Harvard Law-trained acolytes (pp. 19-22).

In the early 1920s, Felix Frankfurter had a "radical" reputation (p.
17). A capacious legal thinker, Frankfurter was also a suspect one due
to his Jewish heritage and support for pacifists, immigrants, anarchists,
and labor activists in their struggle for fair - even special - treat-
ment. Yet as judicial and academic titans such as Oliver Wendell
Holmes, Louis Brandeis, and Harlan Fiske Stone recognized, Frank-
furter's legal advocacy on behalf of critics of American power was in
keeping with his own thoroughly nationalist and statist ideology.
Frankfurter simply believed that the legal accommodation of dissent-
ers was one aspect of building a strong state in a diverse, conflict-
ridden nation." Unfortunately for Freund, Frankfurter believed that
another aspect of building such a strong state was getting rights-
obsessed judges out of the business of administration.

Most fundamentally, Frankfurter objected to Freund's standard for
judging the practical and normative success of a given administrative
scheme: "whether private interests are adequately safeguarded" (p.
19).76 For Frankfurter, the task of administration was the expert bal-
ancing of private and public interests, not the sacrifice of the former to
the latter. "[W]e can't consider whether private interests are safe-
guarded without equally considering the public interests that are as-
serted against them," he reasoned (p. i9)."1 What mattered for Frank-

75 See Kessler, supra note 47, at 1115-18 (describing Frankfurter's politics and vision of a

powerful but pluralistic administrative state).
76 The author quotes Letter from Felix Frankfurter to Ernst Freund (Dec. io, 1921),

microformed on Papers of Felix Frankfurter, Reel 82 (on file with the Library of Congress).
77 The author quotes Letter from Felix Frankfurter to Ernst Freund, supra note 76 (emphasis

omitted).
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furter was that "substantive justice" be done "both to public and pri-
vate interests" (p. 1g).78 As he would put it in a landmark 1927 article,
the ultimate Task of Administrative Law was to "fashion[] instruments
and processes at once adequate for social needs and the protection of
individual freedom."7 9  This late-1920s call for a synthesis of private
rights and public welfare would be taken up by New Dealers such as
Solicitor General Stanley Reed, who in 1935 warned that "[c]laims of
individual liberty may in reality be claims to domination over others"

(p. 141)-o
Frankfurter believed that administrators, not judges, were in the

best position to strike the appropriate balance between public and pri-
vate interests crucial to avoiding such domination. If the priority of
Freund's Rechtsstaat "was the constraint of administrative discretion,"
Frankfurter's priority "was the freeing of administrators from the
oversight of common-law courts."s' The young radical was not blind
to the risk of abuse, even constitutional abuse, from unchecked admin-
istrative action. But he insisted that the constitutional stakes of ad-
ministrative law did not merit the imposition of legalistic constraints
by courts of law. Rather, "[u]ltimate protection" against unconstitu-
tional administrative action was "to be found in the people themselves,
their zeal for liberty, their respect for one another and for the common
good."8 2  In addition to this political check, Frankfurter also argued
that a culture of legal and bureaucratic professionalism would keep the
administrative state on the right course: "a highly professionalized civil
service, an adequate technique of administrative application of legal
standards, a flexible, appropriate and economical procedure . .. and a
constant play of criticism by an informed and spirited bar."8 3

By the time Frankfurter wrote The Task of Administrative Law, his
views were winning out over Freund's. In 1926, Freund had finished a
"massive manuscript" (p. 22) that tried to prove that American state
and federal bureaucracies were moving in the direction of a German
system of administrative law (pp. 22-25).84 "[T]he few legal scholars
who read the book," however, "were unconvinced" (p. 25). They shared

78 The author quotes Letter from Felix Frankfurter to Ernst Freund, supra note 76.
79 Felix Frankfurter, The Task of Administrative Law, 75 U. PA. L. REV. 614, 617 (1927).
80 The author quotes Reed Makes Plea for Liberal Aims, WASH. EVENING STAR, May 30,

1935, at A2.
a1 Daniel R. Ernst, Ernst Freund, Felix Frankfurter, and the American Rechtsstaat- A Transat-

lantic Shipwreck, 1894-1932, 23 STUD. AM. POL. DEV. 171, 173 (2009).
82 Frankfurter, supra note 79, at 618.
83 Id.
84 The author cites Letter from Ernst Freund to Felix Frankfurter (Mar. 7, 1927) (on file with

the Commonwealth Fund, Rockefeller Archive Center).
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Frankfurter's view that "Freund's focus on private right to the exclu-
sion of public policy and the social interest was 'one-sided"' (p. 25 ).85

In the first years of the Great Depression, then, it was Frankfurter's
punchy administrative law lectures, The Public and Its Government,
that pointed the way forward: "government by expert administrators
free to act as their scientific 'temper of mind' led them," checked by pol-
itics and professionalism, not common law courts (p. 26).86 This vision
of an emancipated administrative state coincided with a substantive po-
litical economic agenda. For all their talk of science, expertise, and effi-
ciency, Frankfurter and the New Dealers he trained were no mere tech-
nocrats. The radicalism of Frankfurter's plans for a popular and
professional bureaucracy freed from judicial control can be glimpsed in
a 1931 letter he wrote to a friend at the New Republic. "Ministers in
business and finance . . . should fall when they make miserable fail-
ures," Frankfurter insisted, referencing the economic catastrophe that
had recently seized the nation. Yet "[o]ur kings of finance and captains
of industry are all in office." This could not go on. "Commanders-in-
chief . . . who bring such disasters upon their country . . . are court-
martialed. Similar treatment should be meted out to the Mellons . . .
and all their ilk," Frankfurter concluded.7

Although Tocqueville's Nightmare opens with Frankfurter's suc-
cessful critique of the Rechtsstaat, the book has little room for Frank-
furter's own, positive vision of politicized, professional administrators
meting out substantive justice to the "captains of industry." The end
of the first chapter shifts abruptly in chronology and ideology, from a
fallen Freund - dead on the doorstep of the New Deal - to an as-
cendant Charles Evans Hughes, a patrician Wall Street lawyer fresh
off his 1906 New York gubernatorial victory. The next two chapters
chart Hughes's rise from reformist governor to Associate Justice to
Chief Justice of the Supreme Court, each professional success bringing
him one step closer to the transformation of Dicey's "rule of law" into
the "rule of lawyers," a model of administrative legitimation grounded
in lawyerly expertise.

But what happened to Frankfurter, the young radical who van-
quished the Rechtsstaat and proposed a politically grounded account
of administrative legitimacy in its place? Tocqueville's Nightmare
doesn't offer a direct answer. Frankfurter makes passing appearances

85 The author quotes Edwin W. Patterson, 29 COLUM. L. REV 101, 104 (1929) (reviewing
ERNST FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY (1928)).

86 The author quotes FELIX FRANKFURTER, Expert Administration and Democracy, in THE
PUBLIC AND ITS GOVERNMENT 123, 151 (1930).

87 GARY DEAN BEST, THE RETREAT FROM LIBERALISM 7 (2oo2) (quoting Letter from
Felix Frankfurter to George Soule (June 2, 1931), microformed on Papers of Felix Frankfurter,
Reel 102 (on file with the Library of Congress)).
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later in the book, but his realist vision of administrative governance is
simply eclipsed by Hughes's legalist alternative. Frankfurter's excori-
ations of Hughes's approach to judicial review of administrative action
in the 1930s and 1940s are muted at best. This marginalization
of Frankfurter - and the realist and prolabor worldview he
represented - is not an oversight by Ernst. It is rather a subtle ex-
pression of Ernst's overarching historical conclusion: that the victory
of Hughes's "rule of lawyers" was a total victory - and perhaps a
foreordained one, given the social power of the American bar and the
interests it served.

C. Hughes Unbundles Dicey's "Rule of Law"

Like most early-twentieth-century lawyers, Charles Evans Hughes
was intuitively attracted to Dicey's "rule of law" and its identification
of common law principles and practices with legitimacy tout court. As
late as 1924, Hughes could effortlessly contrast "the law of a free peo-
ple" with "those insidious encroachments upon liberty which take the
form of an uncontrolled administrative authority" (p. 33). Yet nearly
twenty years earlier, Ernst shows, Hughes had begun to transform the
logic, if not the rhetoric, of Dicey's "rule of law." What Hughes pro-
posed was to unbundle Dicey's conflation of legitimacy and judicial
review, dividing the tasks of administrative legitimation between judg-
es and administrators. Judges would make sure that administrators
remained within constitutional and statutory bounds, while basing
their decisions on substantial evidence gleaned from a fairly developed
record. Administrators, in turn, would regulate their decisionmaking
with quasi-judicial procedures, making more extensive - and imprac-
tical - judicial review unnecessary.

As early as 1907, Governor Hughes argued that judges should not
engage in searching, "weight-of-the-evidence review of the many mun-
dane questions that ar[i]se in the running of a utility or a railroad" (p.

36). Not only were administrators who devoted "their entire attention"
to a particular industry far more competent to weigh such evidence (p.

36),88 careful judicial review of quotidian regulatory decisions would
"swamp the courts" and degrade their "public esteem" by implicating
them in pocketbook politics (p. 36).89 Accordingly, judges "should
leave 'matters of detail' to commissions" and instead focus on "'real'
judicial questions": whether the commission had violated "the constitu-
tional right to hold property and not be deprived of it without due

88 The author quotes CHARLES EVAN HUGHES, Speech Before the Elmira Chamber of Com-

merce, May 3, 1907, in ADDRESSES OF CHARLES EVAN HUGHES, 1906-1916, at 179, 186 (2d

ed. 1916).
89 The author quotes HUGHES, supra note 88, at I85.
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process of law" and whether the commission "had exceeded [its] statu-
tory authority and assumed 'arbitrary power not related to public con-
venience"' (p. 36).90

These "real judicial questions," as Ernst notes, would later become
known as the "constitutional fact" and "jurisdictional fact" doctrines,
exceptions to the more deferential "substantial evidence" standard that
applied to judicial review of most administrative factual determina-
tions.9' Progressive realists like Felix Frankfurter would see these doc-
trines as major stumbling blocks to an efficient and egalitarian admin-
istrative state, leaving pro-business judges in the position to impose
their own notions of fairness on administrative efforts to resolve social
conflicts between the propertied few and the needy multitude (pp. 46,
48-49).92 Nonetheless, Ernst argues, after Hughes left Albany for the
High Court in 19io, the Associate Justice distinguished himself by ap-
plying the constitutional and jurisdictional fact doctrines in a relatively
pro-administration manner. In a series of precedent-setting railroad
and public utility cases, most notably the Minnesota Rate Cases of
1913, Hughes "refused to use [the constitutional fact doctrine] to shift
responsibility for most fact-finding from commissions to the courts" (p.
41). He also rejected the railroad lawyers' favored argument that "the
unreasonableness of a rate was 'the essential jurisdictional fact,"' sub-
ject to searching, weight-of-the-evidence review (pp. 41-42).93

Hughes's conception of judicial review as a targeted policing of the
constitutional and statutory boundaries of administrative authority
was progressive in the context of the early-twentieth-century American
bar. But Hughes remained relatively unsympathetic to the broad dele-
gations and summary procedures that many advocates of administra-
tive government preferred. In 1916, he left the Supreme Court for an
unsuccessful presidential run against Woodrow Wilson, the favorite of
legal and intellectual proponents of a large, activist state. And while
Hughes supported the Wilson Administration's experiments with eco-
nomic planning and labor mediation during World War I, he saw them
as ephemeral, emergency measures. At war's end, Hughes called for a
rapid scaling back and judicialization of "the astounding spectacle of
centralized control" that the wartime administrative apparatus had be-
come (p. 44). While more left-wing progressives such as John Dewey
and Felix Frankfurter hoped such an apparatus would become a per-

90 The author quotes HUGHES, supra note 88, at 186.

91 See generally Thomas W. Merrill, Article III, Agency Adjudication, and the Origins of the

Appellate Review Model of Administrative Law, i ii COLUM. L. REV. 939 (2011); Mark Tshnet,
The Story of Crowell: Grounding the Administrative State, in FEDERAL COURTS STORIES 359
(Vicki C. Jackson & Judith Resnick eds., 2010).

92 See also Tushnet, supra note 91, at 359-60.
93 The author quotes Louisville & Nashville Railroad Co. v. Garrett, 231 U.S. 298, 312 (19Q3).
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manent feature of American life,94 Hughes thought it incompatible
with legitimate peacetime governance. In his ig19 article The Repub-
lic After the War95 and a series of addresses to Harvard Law School
alumni, Hughes argued that agencies should vest the "different func-
tions of prosecutor and judge" in "different officials," and should
"make their procedures more closely approximate those of courts" (p.
45). As too much judicial oversight would only lead to "dilatory litiga-
tion" and "leave vast activities to the mercy of the cunning, selfish and
avaricious" (p. 44),96 the legitimacy of administrative government de-
pended on "design[ing] agencies" in the image of courts "so as to mini-
mize the need for judicial review" (p. 45).

By the late 1930s, Ernst argues, New Dealers themselves would
come to accept this cooperative model of administrative legitimation,
following the lead of Chief Justice Hughes, who had returned to the
Supreme Court in the early days of the Great Depression. In arguing
that the New Deal administrative state came to embody Hughes's un-
bundled "Diceyism," Ernst offers a significant reimagining of what his-
torian Alan Brinkley once called The End of Reform: the radical scal-
ing back of the New Deal's political economic ambitions.97  To
understand why this is so, it is useful to recall the legal and political
backdrop against which Hughes rose to power.

D. The Political Economy of Unbundled Diceyism

Distinguished by his brilliance, Charles Evans Hughes was in
many other respects a familiar figure in turn-of-the-century New York.
A well-to-do Republican, he made his money working in the world of
"the great metropolitan law firms founded in the first years of the
twentieth century" (p. 6).98 Out of these firms emerged the field of
corporate law, a specialty that owed its existence to the nation's in-
creasingly integrated economy - and the increasingly integrated
transportation and natural resource industries that sought to exploit it.
While committed to economic integration and growth, Hughes and

94 ALAN DAWLEY, CHANGING THE WORLD 146-47, 316-17 (2003); see also BARRY D.
KARL, THE UNEASY STATE 48 (1983).

95 53 AM. L. REV. 661, 674-75 (1919).
96 The author quotes Charles E. Hughes, Some Observations on Legal Education and Demo-

cratic Progress, in Two ADDRESSES DELIVERED BEFORE THE ALUMNI OF THE HARVARD
LAW SCHOOL AT CAMBRIDGE, JUNE 21, 1920, at 21, 33 (1920).

97 BRINKLEY, supra note 49.
98 Hughes began his career in the i88os at the small but growing firm of Chamberlain, Carter

& Hornblower, one of the earliest New York practices to trawl for promising graduates from the
top law schools. For balanced assessments of Hughes's early legal career and its relationship to
the development of the New York corporate bar, see i MERLO J. PUSEY, CHARLES EVANS
HUGHES 70-71, 81-82, 90-96, 105-17 (i951); and ROBERT F. WESSER, CHARLES EVANS
HUGHES 26-27 (1967).
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like-minded Republicans were anxious about the social costs that ac-
companied these developments - impoverished immigrants, industrial
accidents, overcrowded cities, and ceaseless, violent struggle between
workers and owners over the conditions and price of labor. Republi-
can reformers believed that government could, in theory, meliorate
these problems. Courts, however, lacked the time and specialized ex-
pertise to do so, while legislatures were "hopelessly mired in the cor-
rupt bargains of party bosses and business interests" (p. 27). These
same institutional infirmities also produced an inhospitable regulatory
environment for the clients of corporate lawyers, who generally found
predictable and expert regulation to be better for business than a mo-
rass of inexpert judicial decisions and a gray market in legislative fa-
voritism (p. 6). Across the board, the solution was "commission" or
administrative government.

Administrative agencies offered the social and economic knowledge
and efficient procedures that courts lacked, as well as "a new field of
political influence" partly insulated from party machines and industry
lobbying (p. 26). While German liberals had designed their
Rechtsstaat to counter the political power of a nearly impenetrable
aristocratic bureaucracy, "the openness of administration in the United
States" allowed a rising professional class of lawyers, doctors, corpo-
rate managers, and academics to view it as a vehicle for their own re-
formist and rationalizing ends (p. 26).99 Accordingly, these reformers
did not want an overweening judiciary to smother the growth and cre-
ativity of the young administrative state.

At the same time, Hughesian reformers shared Ernst Freund's wor-
ry that party politics might function in a manner analogous to the Ger-
man aristocracy, infusing administration with class bias. While recog-
nizing that efficient administration could bring stability to a society
roiled by economic and ethnic rivalries, Hughes and his fellow corpo-
rate lawyers remained suspicious of "the people themselves," that group
to whom Felix Frankfurter entrusted the legitimacy of the administra-
tive state in 1927.100 As Henry Stimson would later write, administra-
tors were especially in need of legal supervision when dealing with mat-
ters "full of class feeling, bias, and counter-bias" (p. IoI).101

"Class feeling" was a decades-old source of anxiety for the Republi-
can elite. The language of "class feeling" had emerged in full force in

99 For further discussion of this class formation, see ELDON J. EISENACH, THE LOST PROM-
ISE OF PROGRESSIVISM 18-47 (1994); and ROBERT WEIBE, THE SEARCH FOR ORDER, 1877-
1920, at 111-32 (1967).

loo Frankfurter, supra note 79, at 618.
101 The author quotes Text of Stinson Letter on Labor Relations Act, N.Y. TIMES, Nov. 3,

1938, at 19. See WESSER, supra note 98, at 340-41 (describing the ideological continuity between
Hughes and Stimson).
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the wake of the Civil War, when industrial workers and small farmers
offered an unexpectedly literal interpretation of the Republican vic-
tors' antislavery commitments to equality and "free labor."1 0 2  The
working classes in the North and South saw increasingly nationalized
and internationalized networks of capital accumulation as a threat to
their equal political and economic citizenship, a threat that could re-
duce them to a "wage slavery" little better than the racial slavery that
the Republican North had so recently crushed.1 03 The same men who
had "etched out a new conception of an active democratic state to un-
dergird the expanded powers of the federal government" during the
Civil War and Reconstruction, now worried that "labor and agrarian
agitators" would turn the "active democratic government" into a sword
against "property rights rulership."104  By the 187os, The Nation,
founded to trumpet the cause of abolition, decried the "politics of class
feeling," a politics that aimed to seize the newly powerful state appa-
ratus and turn it toward economically egalitarian ends.105

The Republican legal elite of New York City had stood as a bul-
wark against this threat for fifty years. Although by the early twenti-
eth century they were coming to respect the administrative state's ca-
pacity to rationalize capitalism, they also believed that such a state
required constant policing lest it become captured by "class feeling" -
the passions of the working class in particular. Accordingly, while
Hughes, Stimson, and their Wall Street colleagues were less enamored
of judicial review than Freund, Dicey, or the average storefront litiga-
tor, they nevertheless believed that courts remained necessary to guard
against the seizure of the administrative apparatus by a workers' par-
ty. Such a seizure was exactly what the New Deal threatened.
Hughes's unbundled "Diceyism" was perfectly tailored to meet this po-
litical economic threat, and the third and central chapter of Tocque-
ville's Nightmare beautifully illustrates how Chief Justice Hughes ap-
plied his vision of administrative legitimacy to a host of high-stakes,
New Deal legal disputes.

E. A Dicey New Deal

The backdrop of Chief Justice Hughes's tenure was economic con-
flict at home and the rise of totalitarian governance abroad. As he
asked a university alumni audience in the late 1930s, "[u]nder the pres-
sure of economic forces and the insidious teachings of an alien philos-

102 See Forbath, Politics, supra note 36, at 645-46.
103 See ELIZABETH SANDERS, ROOTS OF REFORM 30-177 (1gg); AMY DRU STANLEY,

FROM BONDAGE TO CONTRACT 244-45 (1998); WITT, supra note 47, at 34.
104 Forbath, Politics, supra note 36, at 645-46.
105 Id.
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ophy, will our democracy be able to survive?" (p. 51).1o6 To ensure
that it would, Hughes vigilantly "watched for signs" (p. 56) that Amer-
ican government was descending into a "form of autocracy, whether
contrived to promote efficiency or to establish class rule" (p. 5 6).to
From Hughes's perspective, early New Deal administration was
marked by two such worrisome signs - an absence of rigorous
factfinding and almost limitless legislative delegations. While
Hughes's political economic opposition to "class rule" fed his distaste
for these features. of the administrative state, Ernst shows that even
the most pro-New Deal lawyers were uncomfortable with the regime's
early legislative forays.

Felix Frankfurter, for instance, "attempted to advise the drafters"
of the National Industrial Recovery Act (NIRA) and the Agricultural
Adjustment Act (AAA) that the laws should require administrators to
make "findings of fact backed with substantial evidence in support of
their orders" (p. 56). "Charles E. Wyzanski, Jr., Frankfurter's protdg6
and the top lawyer at the US Department of Labor, thought [the]
NIRA 'a most unbelievably sloppy piece of work' that no amount of
rewriting was likely to save" (p. 56).1o8 Whether these warnings were
largely tactical, or reflected a deeper ideological agreement with
Hughes's vision of administrative law, is not clear. Nevertheless,
Ernst argues that when Chief Justice Hughes, joined by a supermajor-
ity of Justices, first limited and then struck down NIRA in 1935, it was
not a revanchist, but a corrective act, reaffirming basic principles of
administrative governance that progressive lawyers had long support-
ed (pp. 59-60).

Similarly, Ernst reads the Chief Justice's decisions involving the
scope and intensity of judicial review of administrative factfinding as
largely corrective. When Hughes gave up his Associate Justiceship in
1916, the Supreme Court had been on an "accommodating trajectory"

(p. 56), thanks in part to Hughes's own efforts to narrow the constitu-
tional and jurisdictional fact doctrines (pp. 43, 56). But in the inter-
vening years, the Court had moved rightward, influenced by the ap-
pointment of the former railroad lawyer Pierce Butler, who was happy
to reverse regulators for setting rates that deprived railroad and energy
companies of the profits to which they were putatively entitled by the
Constitution (p. 47). Against this backdrop, Ernst interprets the Chief
Justice's 1932 decision in Crowell v. Benson'09 - which approved of a

106 The author quotes Secured Liberties Sought by Hughes, N.Y. TIMES, June 22, 1937, at 21.
107 The author quotes Hughes Urges Bar Aid Law Reforms, N.Y. TIMES, Sept. 30, 1931, at 26.
108 The author quotes Letter from Charles E. Wyzanski, Jr., to Maude J. and Charles E.

Wyzanski (May 16, 1933) (on file with the Massachusetts Historical Society).
109 285 U.S. 22 (1932).
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district court's de novo trial of two "jurisdictional facts"'10 - as a
clarification and narrowing of the jurisdictional fact doctrine, not a
"continuation" of the strict interpretation of "Dicey's rule of law" fa-
vored by pro-business lawyers and judges (pp. 52-56).'

In the abstract, almost any factual question an administrator has to
answer while faithfully implementing a statute - for example, "the
amount of compensation that should be awarded" under a working-
men's compensation law (p. 53)112 - can be considered "jurisdiction-
al," as a sufficiently erroneous answer may render the administrator's
action ultra vires. In Crowell, however, Hughes limited the world of
"jurisdictional facts" to those facts that "determined whether the au-
thority under which an agency acted was authority that was in fact
Congress's to confer," such as whether a maritime injury had occurred
on navigable waters under federal authority (p. 53). With this new
definition, Hughes "collapsed" jurisdictional facts into the category of
constitutional facts; only if the existence of a fact went to the ultimate
constitutional authority of the administrative scheme was it jurisdic-
tional in nature and subject to searching judicial scrutiny (p. 53).

Hughes also worked to limit the impact of the most infamous line
of "constitutional fact" cases - those involving the question whether
an administrative decision was "confiscatory" in nature,"i3 and thus in
violation of constitutional due process. It was in these cases that the
judiciary's role as guardian of large-scale property owners was clear-
est. Although Justices Brandeis, Stone, and Cardozo wanted to radi-
cally scale back this role by treating administrative orders supported
by substantial evidence as presumptively nonconfiscatory,114 Hughes
went part of the way, instructing lower courts that something less than
de novo review was appropriate in such cases: "judges should take the
regulators' 'reasoning and findings' into account," should generally not
consider new evidence absent from the administrative record, and
should assign "a heavy burden of proof" to those challenging adminis-
trative action (p. 67).11s Lower courts got the message: by the end of
the 1930s, Ernst announces, the jurisdictional and constitutional fact

110 Id. at 6o-6i.
111 This characterization of Hughes's doctrinal intent in Crowell is somewhat at odds with his

political response to the 1920S Court's rightward shift. While legal realists viewed the 1920s
Court's constitutional and jurisdictional fact jurisprudence as evidence of federal judges' class
bias (pp. 46-49), Hughes insisted that the judiciary was "exempt ... from the baleful influence of
factions" (P. 46) (quoting CHARLES EVAN HUGHES, The Shrine of the Common Law, in THE
PATHWAY OF PEACE: REPRESENTATIVE ADDRESSES DURING HIS TERM AS SECRETARY OF
STATE (1921-1925), at 211 (1925)).

112 The author quotes Crowell, 285 U.S. at 47.
113 E.g., Smyth v. Ames, 171 U.S. 361 (1898).
114 See St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 73 (1936) (Brandeis, J., con-

curring); id. at 93 (Stone and Cardozo, JJ., concurring in the result).
115 The author quotes St. Joseph Stock Yards, 298 U.S. at 54.
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doctrines were "moribund," and "the triumph of the substantial evi-
dence standard was apparent" (pp. 70-71).

While Hughes led the judiciary in this "orderly retreat" from inten-
sive review of administrative factfinding (p. 67), New Deal lawyers
were hard at work correcting the regime's earlier procedural missteps.
Ernst takes us inside the offices of Senator Robert Wagner and the Jus-
tice Department, where young lawyers fresh from administrative law
seminars at Harvard and Columbia judgment-proofed the National
Labor Relations Act (NLRA), the centerpiece of the New Deal's effort
to unionize vast numbers of American workers (pp. 60-64). They made
sure that Congress's delegation of authority to the new National Labor
Relations Board (NLRB) was constrained by intelligible principles and
supported by prevailing understandings of the legislature's power to
regulate interstate commerce (pp. 63-64). The statute also made clear
that the Board was to develop an evidentiary record in each labor dis-
pute, act only after regulated parties received notice and a hearing, and
justify its decisions with evidence in the record (pp. 62-63).

Lawyerly administration paid off. Before NLRB v. Jones & Laugh-
lin Steel Corp. 116 - one of the major challenges to the NLRA's consti-
tutionality - ever got to the courts, the NLRB "had given the [com-
pany] ample opportunity to present evidence, and the Board's lawyers
had carefully compiled a record showing how the company's behavior
burdened or threatened to burden the free flow of commerce," the cru-
cial constitutional fact (p. 69). In upholding the constitutionality of the
Act, Chief Justice Hughes approvingly observed that "[t]he facts found
by the Board support its order and the evidence supports the find-
ings.""' He also noted that the Act provided for "complaint, notice
and [a] hearing" in which administrators "must receive evidence and
make findings.""" This was good administration, and Hughes was
happy to sign off on it.

As Ernst summarizes Chief Justice Hughes's approach,
"[w]hen . . . statutes required agencies to operate within limited dele-
gations, hold adequate hearings, and adopt appropriate findings of
fact, Hughes interpreted the relevant constitutional doctrines to uphold
an agency's actions" (p. 68). When, on the other hand, administrative
schemes failed to meet these procedural criteria, Hughes "applied [con-
stitutional] doctrines aggressively" (p. 68). For the most part, lawyers
within the New Deal state understood Hughes's emphasis on good
procedure, and they drafted the NLRA and later statutes accordingly
They also worked to convince less lawyerly administrators that the

116 301 U.S. 1 (1937).
117 Id. at 47.
118 Id.
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best way to avoid judicial correction was to follow the basic procedur-
al norms that courts had come to expect from even the most summary
adjudication.

Having painted this picture of a lawyerly "reconciliation" between
New Deal agencies and the High Court - a reconciliation built
on Hughes's unbundled Diceyism and the "rule of lawyers" it promot-
ed - the central chapter of Tocqueville's Nightmare ends in a surpris-
ing state of confusion. The source of confusion is the Hughes Court's
April 1938 decision in Morgan v. United States"'9 (Morgan II), a deci-
sion that suggested that the basic procedural norms with which agen-
cies had to comply to secure their legitimacy might be far more expan-
sive than New Deal lawyers had previously understood. Morgan II
involved an order issued by the famously left-wing Secretary of Agri-
culture, Henry Wallace. Wallace's order lowered the rates that "com-
mission men" could charge farmers for access to the stockyards where
meatpackers bought livestock.120 Challenging the fairness of Wallace's
order, the commission men argued that the Department of Agriculture
had not given them a "full hearing" as required by statute.121 The rec-
ord revealed that the same lawyer who had'represented the Depart-
ment at the administrative hearing "had also prepared the findings of
fact and the order Secretary Wallace issued, and he had done so with-
out giving the commission men a chance to contest his version of the
dispute" (p. 73). This was the sort of mixing of prosecutorial and judi-
cial functions that Hughes, in the wake of World War I, had warned
against (p. 45). But it was - and had long been - standard practice
in many administrative agencies (pp. 71-73).

Chief Justice Hughes struck down the order, holding that
when Congress required a "full hearing," it "had regard to judicial
standards, - not in any technical sense but with respect to those fun-
damental requirements of fairness which are of the essence of due pro-
cess in a proceeding of a judicial nature."122 Administrators did not
have to abide by the same procedures used in common law courts, but
they did have to act "in accordance with the cherished judicial tradi-
tion embodying the basic concepts of fair play."1 23 It was not fair play
for an administrative factfinder to simply accept the recommendations
of the "active prosecutors for the Government," delivered in an "ex
parte discussion" and without a chance for the regulated party to re-

119 304 U.S. 1 (1938).
120 Id. at 13; see also id. at I.
121 Id. at 15 (quoting Packers and Stockyards Act of 1921, Pub. L. No. 67-51, § 310, 42 Stat.

156, 166 (codified as amended at 7 U.S.C. § 21I (2012))).
122 Id. at 19.
123 Id. at 22.
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spond.12 4 Morgan II, Chief Justice Hughes would later tell the Ameri-
can Law Institute, stood for the proposition that "[t]he wise adminis-
trator [should] act 'in the spirit of the just judge"' (p. 74)125

Ernst treats Morgan II as the definitive statement of Hughes's un-
bundled Diceyism: "Courts would intervene to structure agencies' pro-
ceedings in their own image so that the affected parties could bring
egregious decisions to their attention. Otherwise, the judges were to
give administrators their lead" (p. 76). But the Chief Justice's decision
was more than a theoretical statement. It had enormous practical im-
plications because many agencies, including the recently formed
NLRB, did not enforce a strict separation between trial examiners and
factfinders (p. 63). The federal judiciary had not previously suggested
that the constitutional norm of procedural due process required such a
separation, and many successful New Deal statutes did not require such
an intra-agency division of authority (pp. 63, 75).126 Secretary Wallace
implied that Chief Justice Hughes's real target was the NLRB, which
was coming under increasing fire for its favorable treatment of the
Congress of Industrial Organizations (CIO), a militant union collective
that helped bankroll President Roosevelt's 1936 reelection victory and
conducted a massive strike wave in 1937 (PP. 74, 79).127

Whether or not Wallace was right about Hughes's political motiva-
tions, the Chief Justice's decision hit the NLRB hard. "Days after
Morgan was announced," the Board "withdrew several cases from the
federal courts and instructed the attorneys who prepared its findings
not to discuss cases with trial attorneys or [administrative] trial exam-
iners" (p. 75). Nor was Morgan's impact limited to the particularly
controversial Labor Board. As one journalist reported, "virtually all of
the quasi-judicial commissions of the Federal Government are begin-
ning . . . to reexamine their procedure in light of the chief justice's rul-
ing to see whether they are giving the citizens a full and fair hearing in
accordance with the time honored judicial processes of fairness and
equity" (p. 75).128 In January 1939, the Justice Department launched a
Committee on Administrative Procedure to consider, among other

124 Id.
125 The author quotes Address of Justice Hughes at Law Institute, N.Y. TIMES, May 13, 1938,

at 8.
126 See Louis G. Caldwell, A Federal Administrative Court, 84 U. PA. L. REv 966, 975 (1936)

("So far as I know, not a single federal decision declares or even hints that it is unconstitutional to
combine judge with prosecutor or legislator."); Kenneth Culp Davis, Separation of Functions in
Administrative Agencies, 61 HARV. L. REV. 389, 391-92 (1948) (summarizing the pre-Morgan II
case law).

127 See also KARL, supra note 94, at 139 (describing the sit-down strikes organized by the Con-
gress of Industrial Organizations); KATZNELSON, supra note 49, at 273 (same).

128 The author quotes David Lawrence, Hughes Ruling Gets Quick Action, enclosed in Letter
from Roscoe Pound to OR. McGuire (May 3, 1938), microformed on Papers of Roscoe Pound,
Reel og (on file with the Harvard Law School Library).
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