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In a line of Fourth Amendment cases, however, the Supreme
Court has drawn exceptions to the “individualized suspicion”
requirement. These exceptional situations traditionally have lain
outside the conventional crime and policing contexts and have been
justified on the grounds of necessity or efficacy. As Justice O’Connor
explained, dissenting in Vernonia School District 47] v Acton,” the
public school drug-testing case, “{W]e have allowed exceptions in
recent years only where it has been clear that a suspicion-based
regime would be ineffectual.”” As a result, and as the Court declared
in one of the first such cases, Skinner v Railway Labor Executives’
Association,” involving a drug-testing scheme for railroad engineers
involved in a train accident, “In limited circumstances, where the
privacy interests implicated by the search are minimal, and where an
important governmental interest furthered by the intrusion would be
placed in jeopardy by a requirement of individualized suspicion, a
search may be reasonable despite the absence of such suspicion.””
These cases, in fact, have spawned a constitutional maxim of their
own: “the Fourth Amendment imposes no irreducible requirement of
such [individualized] suspicion.”™

The Court has articulated a number of exceptions to suspicion-
based search regimes in discrete areas such as randomized drug
testing in public schools and suspicionless roadblocks at or near the
border. These are the cases that have given rise to what the Court
refers to as “the closely guarded category of constitutionally
permissible suspicionless searches.””

1. Drug testing in public schools.

The first line of cases —Vernonia School District 47] v Acton and
Board of Education v Earls”—involve suspicionless drug testing in
public schools. In Vernonia, the Court, with Justice Scalia writing, held
that random drug testing of student athletes did not violate the Fourth
Amendment." During the 1980s, drug use in Vernonia schools had
increased sharply, or so the majority found, and athletes were

74 515 US 646 (1995).

75 Id at 667-68 (O’Connor dissenting).

76 489 US 602 (1989).

77 1d at 624-25.

78 The famous passage is originally from Martinez-Fuerte, 428 US at 560~61, and has been
repeated in myriad subsequent cases. See, for example, Vernonia, 515 US at 643; New Jersey v
T.L.O., 469 US 325, 342 n 8 (1985); Earls, 536 US at 829-30; Samson v California, 547 US 843,
855 n 4 (2006).

79 Earls, 536 US at 854 (Ginsburg dissenting). See also Chandler v Miller, 520 US 305,309 (1997).

80 536 US 822 (2002).

81 515 US at 664-65.
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perceived as the “leaders of the drug culture.” After exploring a
variety of alternatives, the school district implemented a policy
directing school officials to randomly choose 10 percent of student
athletes to drug test each week. If a student tested positive, then that
student had to participate in a six-week assistance program or suffer
suspension from athletics for the remainder of the current season and
the subsequent season.”

In his opinion for the Court, Justice Scalia considered a three-
factor test to ascertain whether “individualized suspicion” was
necessary—looking first at the nature of the privacy interest at stake,
second at the nature of the privacy invasion, and third at the nature
and immediacy of the governmental concern.” Because legitimate
privacy expectations are attenuated in a school setting (and to an even
greater degree in student athletic settings), because the results of the
test were disclosed to others only on a “need to know” basis, and
because the state has a strong interest in deterring drug use among
schoolchildren, Justice Scalia concluded that random drug testing did
not violate the Fourth Amendment.”

Seven years later, in Board of Education v Earls, the Court
expanded its decision in Vernonia to hold that mandatory drug testing
for all students who participated in extracurricular activities was
constitutional.” The Court rejected the Tenth Circuit’s holding that a
school must be able to identify drug abuse among a sufficient number
of students and demonstrate that the testing will actually capture
those groups of students.” Applying Vernonia’s “fact-specific balancing
inquiry,” Justice Clarence Thomas, writing for the Court, found that
students participating in extracurricular activities had only a limited
expectation of privacy and that the intrusion on their privacy was
minor because the information was distributed on a “need to know”
basis and no authorities would be notified.” The Court also found that
the nature and immediacy of protecting schoolchildren’s health—even
absent a factual showing of a serious drug problem —was a sufficiently
important government interest.”

8 Id at 648—49.

8 Id at 650-51.

8 Seeid at 654-64.

85  See Vernonia,515 US at 664-65.

8 See Earls, 536 US at 838 (holding that, since the school’s drug-testing policy was
constitutional in light of its custodial responsibilities toward its students, it need not focus solely
on those students most likely to be using drugs).

87 See Earls v Board of Education, 242 F3d 1264,1278 (10th Cir 2001), revd 536 US 822 (2002).

8  See Earls,536 US at 833.

89  Seeid at 834-38.
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The public school drug-testing cases gave rise to a sharp debate
between, on the one hand, Justices Scalia and Thomas, and, on the
other hand, Justices O’Connor and Ruth Bader Ginsburg. All made
significant use of history —the first two by its absence, the second two
by its presence. Justice Scalia’s historical search for “clear practices” at
the time of adoption left little room for reasoning by analogy. Because
public schools did not exist at the time the Fourth Amendment was
adopted and the drug problem (and related technology) is of more
recent vintage, Justice Scalia found that no sufficiently analogous
searches existed and therefore relied on the plain meaning of the text.
“As the text of the Fourth Amendment indicates, the ultimate measure
of the constitutionality of a governmental search is ‘reasonableness.’””
And, where there was no clear practice either approving or
disapproving the type of search at issue at the time the constitutional
provision was enacted, whether a particular search meets the
reasonableness standard “is judged by balancing its intrusion on the
individual’s Fourth Amendment interests against its promotion of
legitimate governmental interest.””

Justice O’Connor, on the other hand, relied on the Court’s
historical treatment of the Fourth Amendment. Although the text of
the Fourth Amendment does not explicitly require individualized
suspicion, Justice O’Connor argued in dissent that, “[f]Jor most of our
constitutional history, mass, suspicionless searches have been generally
considered per se unreasonable within the meaning of the Fourth
Amendment.”” Justice O’Connor relied heavily on Carroll v United
States,” in which the Court stated in 1925 that “[i]t would be
intolerable and unreasonable if a prohibition agent were authorized to
stop every automobile on the chance of finding liquor and thus subject
all persons lawfully using the highways to the indignity of such a
search.”™ Justice O’Connor used several historical studies to bolster
her claim that the Framers believed that blanket searches were
“intolerable and unreasonable” and intended to codify that conviction
into the Fourth Amendment.”

90 Vernonia,515 US at 652-53.

91 1d, quoting Skinner, 489 US at 619.

92 Vernonia,515 US at 667-68 (O’Connor dissenting).

93 267 US 132 (1925).

94 1d at 153-54.

95 Justice O’Connor mentions the following scholarly resources: William J. Cuddihy, The
Fourth Amendment: Origins and Original Meaning 602-1791 (Oxford 2009); Thomas K. Clancy,
The Role of Individualized Suspicion in Assessing the Reasonableness of Searches and Seizures,
25 U Memphis L Rev 483 (1994); Tracey Maclin, When the Cure for the Fourth Amendment Is
Worse Than the Disease,68 S Cal L Rev 1 (1994); Leonard W. Levy, Original Intent and the
Framers’ Constitution (MacMillan 1988).
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The fact is that the debate is narrowly circumscribed, rests on
common legal ground, and is limited to a disagreement over the
effectiveness of suspicion-based search programs. Both sides agree
that “individualized suspicion” is not required in all contexts and that
the effectiveness of a search program is key to the determination.
They disagree, however, as to the effectiveness of suspicion-based
searches in the public school context. Thus, Justice O’Connor wrote:
“[W]e have allowed exceptions in recent years only where it has been
clear that a suspicion based regime would be ineffectual”™ In a
surprisingly similar passage, Justice Scalia argued that, because the
Fourth Amendment has “no irreducible requirement of suspicion,” in
situations where it would be “impracticable” due to “special needs” to
determine individualized suspicion, a search will not violate the
Fourth Amendment.” Both sides agree that there ought to be a
preference for suspicion, but the crux of their disagreement is over the
technical effectiveness of the search programs.

2. Border Patrol roadblocks.

In another line of cases culminating in United States v Martinez-
Fuerte,” the Supreme Court addressed the constitutionality of fixed
immigration checkpoints and there, too, held that suspicionless searches
passed constitutional muster—more specifically, that Border Patrol
agents require no articulable suspicion to stop and question motorists at
a roadblock within one hundred miles of the Mexican border.”

The Martinez-Fuerte case arose from arrests made at two
different permanent immigration checkpoints within one hundred
miles of the Mexican border: one in California, the other in Texas.
Both checkpoints were marked in the traditional fashion with large
black-on-yellow signs and flashing lights and subsequent warning
signs as motorists got closer. At the first checkpoint in San Clemente,
California, the point agent visually screened all northbound traffic, but
did not conduct questioning there. Instead the agent would select a
number of motorists for further investigation at a secondary
inspection site, where other agents would stop and question the
motorists about their citizenship and immigration status. At the time
of the arrests at the San Clemente checkpoint, a magistrate had issued
a “warrant of inspection” that authorized the Border Patrol to

9%  Vernonia,515 US at 668 (O’Connor dissenting).

97 1d at 653, quoting Martinez-Fuerte, 428 US at 560-61.

98 Vernonia, 515 US at 653, quoting Griffin v Wisconsin, 483 US 868,973 (1987).
99 428 US 543 (1976).

100 See id at 566-67.
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conduct roadblock operations at the site.” At the Sarita, Texas,
checkpoint, Border Patrol officers would stop all northbound traffic
for brief questioning, with the exception of local residents whom the
officers recognized. In contrast to the San Clemente checkpoint, there
was no judicial warrant regarding the operations at Sarita.”

In a 7-2 decision, the Supreme Court held that neither articulable
suspicion nor a judicial warrant was necessary as a precondition for a
search at an immigration roadblock within one hundred miles of the
border.” In other words, no suspicion was required. Justice Lewis
Powell wrote the opinion for the Court and began by considering the
balance of interests. Permanent checkpoints, the government argued,
were “the most important of the traffic-checking operations.”” They
were also highly effective, Justice Powell suggested. The San Clemente
checkpoint, for instance, resulted in the apprehension of seventeen
thousand illegal aliens in 1973 from about ten million cars that passed
through the checkpoint.” Their effectiveness, Justice Powell intimated,
would be greatly diminished if stops had to be based on reasonable
suspicion; such a requirement

would be impractical because the flow of traffic tends to be too
heavy to allow the particularized study of a given car that would
enable it to be identified as a possible carrier of illegal aliens. In
particular, such a requirement would largely eliminate any
deterrent to the conduct of well-disguised smuggling operations,
even though smugglers are known to use these highways
regularly.”

By contrast, the intrusion on liberty was relatively minor—in
Justice Powell’s words, “quite limited.””” All that was required of
travelers was a “brief detention,” “a response to a brief question or
two,” and “possibly the production of a document evidencing a right
to be in the United States.”” Justice Powell emphasized that the
subjective intrusion was “appreciably less in the case of a checkpoint
stop.””” These stops involve less discretion on the part of the agents,

101 See id at 545-50.

102 See id at 549-50.

103 See Martinez-Fuerte, 428 US at 566-67 (limiting the holding to the “types of stops
described in [the] opinion—that is, stops that are brief, routine, and conducted at permanent
checkpoints”).

104 1d at 556-57.

105 See id at 554.

106 Id at 557.

107 Martinez-Fuerte,428 US at 557.

108 [d at 558, quoting United States v Brignoni-Ponce, 422 US 873,880 (1975).

109 Martinez-Fuerte, 428 US at 558.
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less interference with legitimate traffic, and less potential for abuse.
Even the secondary stops at the San Clemente checkpoint, Justice
Powell argued, were relatively minor. Those referrals were “made for
the sole purpose of conducting a routine and limited inquiry into
residence status” and involved an “objective intrusion” that “remains
minimal.”" “Selective referral may involve some annoyance, but it
remains true that the stops should not be frightening or offensive
because of their public and relatively routine nature.”" As a result,
and because of the more limited expectation of privacy in cars as
opposed to homes, Justice Powell concluded that no individualized
suspicion at all was needed “at reasonably located checkpoints.”"

Justice William Brennan wrote a heated dissent, in which Justice
Thurgood Marshall joined. Justice Brennan described the result as the
“defacement of Fourth Amendment protections,”” declaring that
“[tloday’s decision is the ninth this Term marking the continuing
evisceration of Fourth Amendment protections against unreasonable
searches and seizures.”" What Justice Brennan objected to most was
the lack of any objective standard to evaluate the reasonableness of
the stop. Whereas in previous cases—Almeida-Sanchez v United
States," United States v Ortiz,” and United States v Brignoni-Poncem—
the Court had required some modicum of reasonableness,” here the
Court abandoned the reasonableness standard completely:

We are told today [ ] that motorists without number may be
individually stopped, questioned, visually inspected, and then
further detained without even a showing of articulable suspicion,
let alone the heretofore constitutional minimum of reasonable
suspicion, a result that permits search and seizure to rest upon
“pothing more substantial than inarticulate hunches.”"”

On our view, naturally, there was a level of suspicion at the
roadblocks, and the only important question would have been
whether the hit rates at those checkpoints satisfied the minimum
threshold to be established by the Court.

110 1d at 560.

m iq.

112 1d at 562.

13 Martinez-Fuerte,428 US at 569 (Brennan dissenting).

114 14 at 567.

115 413 US 266 (1972).

116 422 US 891 (1974).

117 422 US 873 (1975).

118 See Almeida-Sanchez, 413 US at 273-74; Ortiz, 422 US at 897-98; Brignoni-Ponce,
422 US at 878.

119 Martinez-Fuerte,428 US at 569-70 (Brennan dissenting), quoting Terry, 392 US at 22.
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3. Other contexts.

In addition, the Court has upheld a number of suspicionless
search programs outside the criminal context, such as inspections of
commercial establishments™ and searches in correctional facilities.”
There are other cases, however, in which, drawing on the very same
logic and rationale, the Court has struck down suspicionless search
programs. An example is Chandler v Miller,” where the Court
reviewed the state of Georgia’s legal requirement that any candidate
for state office pass a drug test.” The Chandler Court held that the
drug-testing program did not respond to a “concrete danger,” that
there was no evidence of a particular drug problem, and that state
office holders were not engaged in tasks that carried high risks or
safety hazards for third parties.” In other words, there was no special
need or compelling state interest and no good reason to infringe on
privacy interests.

The upshot of this line of cases is that suspicionless searches
ought to be strictly curtailed to all but the most “exigen[t]”
circumstances, “after balancing the invasion of privacy against the
government’s strong need.”” The Court’s construction of the Fourth
Amendment is that “individualized suspicion” should reign in the core
criminal context of traditional policing, but that exceptions can be
made outside that core context where the requirement of suspicion
would render the program ineffectual and where there is both an
important state interest and a limited infringement of privacy.”

But in all of these cases, the debate has been about suspicion-
based versus suspicionless searches—and in that sense, they are all
orthogonal to our argument.” We are not arguing for suspicionless

120 See New York v Burger,482 US 691,702 (1987) (upholding as constitutional a New York
statute allowing warrantless investigations of vehicles in privately owned junkyards because
junkyards fit within the “closely regulated industry” exception to the Fourth Amendment’s
warrant requirement).

121 See Bell v Wolfish,441 US 520, 557 (1979).

122520 US 305 (1997).

123 See id at 309-10.

124 See id at 321-22.

125 Vernonia, 515 US at 673 (O’Connor dissenting). See also Skinner,489 US at 624.

126 See Vernonia, 515 US at 673-74 (O’Connor dissenting).

127 There is, however, something very interesting about Vernonia. It turns out, actually, that
there may have been a suspicion basis to the random drug-testing program. The evidence of drug
use from the school suggested (not only to the school authorities, but also to Justice Scalia) that
the student athletes had a higher probability of using drugs—that the student athletes were, as a
group, in a class of more likely drug abusers. As the lower court found, and Justice Scalia noted,
“athletes were the leaders of the drug culture.” Id at 649. And it was this group that was singled
out for random searches; as Justice Scalia emphasized, “The Policy applies to all students
participating in interscholastic athletics.” Id at 650. So, even though the Court and the parties
considered the program “suspicionless,” there is reason to believe that there was, in fact,
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searches. To the contrary, we are demanding that a level of suspicion
be established as a precondition to the constitutionality of the search.
We are setting the level of suspicion as the baseline. If anything, we
are demanding more than the Court does in the traditional crime-
related policing context. We are asking that the actual level of
suspicion be articulated on a probability scale and that all search
programs be evaluated against that chosen level.

Our challenge, then, is not to “individualized suspicion” as
opposed to suspicionless searches. We are all for suspicion. Our
trouble is instead with the idea of “individualized suspicion,” which,
we believe, is a misguided add-on to the notion of suspicion.

B. The Birth of “Individualized Suspicion”

The term “individualized suspicion” is itself of recent vintage. The
linguistic history of the term’s usage suggests that it was born in the
1970s and has been used increasingly at both the state and federal
levels.” As both state and federal courts have become increasingly
invested in developing a jurisprudence of Fourth Amendment
reasonableness outside what we call the Warrant Model, use of the
term “individualized suspicion,” as well as other synonyms, such as
“particularized suspicion,” has proceeded apace.

In effect, the term “individualized suspicion” has become today a
placeholder for the conclusion that a search is “reasonable” —or for
that matter, that there is “probable cause” or “articulable suspicion.”
When courts find (or do not find) “individualized suspicion,” they are
in fact merely using a substitute term for the idea of probable cause, a
term that itself was never properly defined.” The evidence
surrounding the usage of the term “individualized suspicion” is
entirely consistent with this.

The term “individualized suspicion” dates from the mid-1970s.
One of the earliest uses of the term was, in fact, in the Martinez-Fuerte
decision in 1976.” Usage of the term has mushroomed over the past
few decades in both federal and state courts. The term actually
emerged hand in hand with two others— “particularized suspicion””
and “unparticularized suspicion” —the latter term appearing first in

suspicion underlying the targeting of the school athletes. Depending on the level of suspicion,
then, it could have been reasonable, in our view, to use a targeted random testing program.

128 For more on the development of the term in Supreme Court jurisprudence, see Clancy,
25 U Memphis L Rev at 531-85 (cited in note 95).

129 See, for example, Ornelas v United States, 517 US 690, 695 (1996). But see Brinegar v
United States, 338 US 160, 175-76 (1949), quoting Carroll, 267 US at 162.

130 See 428 US at 560.

131 See, for example, id at 564 n 18; People v Hyde, 524 P2d 830,835 (Cal 1974).
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Terry v Ohio.™ It is revealing to look at the historical use of all three
sets of terms.

The following graphs reflect the usage of the term in judicial
decisions. The data were obtained using the LEXIS database. The first
graph reflects usage of the term “individualized suspicion” in federal
court cases; the second, in state court cases.

TABLE 6. NUMBER OF FEDERAL CASES USING THE TERM
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Notice that there is a slight lag from the federal cases to the state
cases, which reflects, naturally, that the term originated in the federal
appellate courts.” The following graph is the combined state and
federal cases using the term “individualized suspicion,” and it reflects
a relatively consistent upward trend, with 164 uses of the term in 2006
and 162 in 2007.

TABLE 8. COMBINED STATE AND FEDERAL CASES
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The pattern illustrated in the graphs is entirely consistent with the
idea that the new term emerged in the 1970s and then took off as a
way to render more concrete a notion of reasonable or articulable
suspicion that—just like probable cause—was never specifically
defined in probabilistic terms.” The term “individualized suspicion”
was intended to carry some substantive meaning, but no courts has
attempted that task. Instead, the term is a mere rhetorical trope: it is a
conclusory statement that says nothing more than that the search was
found to be reasonable.

This state of affairs also appears to be true for a related term,
“particularized suspicion.”

133 See, for example, Martinez-Fuerte, 428 US at 560; State v McLaughlin, 471 NE2d 1125,
1141 (Ind App 1984), citing Delaware v Prouse,440 US 648,654-55 (1979).

134 Consider Alabama v White, 496 US 325, 329-30 (1990), quoting INS v Delgado,
466 US 210,217 (1983).
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TABLE 9. NUMBER OF FEDERAL CASES USING THE TERM
“PARTICULARIZED SUSPICION”
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TABLE 10. NUMBER OF STATE CASES USING THE TERM
“PARTICULARIZED SUSPICION”
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Again, the combined data for federal and state uses of
“particularized suspicion” show a relatively consistent increase, with a
slight dip in the final year of the data (2007), but no indication of a
significant shift in usage.
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TABLE 11. COMBINED STATE AND FEDERAL CASES
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Our argument is not that courts are being intentionally
obscurantist. Instead, by looking at the empirical trajectory of the
term, we simply mean to highlight the linguistic history and suggest
that it is entirely consistent with our claim that the term
“individualized suspicion” has become, today, a placeholder for the
conclusion that a search is “reasonable” —or for that matter, that there
is “probable cause” or “articulable suspicion.”

C. The Term “Individualized Suspicion” Is Misguided

City of Indianapolis v Edmond, a case in which the Seventh
Circuit and later the Supreme Court were called upon to decide the
constitutionality of police roadblocks intended to detect drug
contraband,” illustrates well the dynamic we are attempting to
describe. A little background about the case first.

On six occasions between August and November 1998, the
Indianapolis Police Department set up roadblocks on certain city
streets to catch drug offenders. The locations of these roadblocks were
determined weeks in advance based on information regarding area
crime statistics and traffic flow. The roadblocks were conducted during
the daytime and were identified with signs that read: “NARCOTICS
CHECKPOINT __ MILE AHEAD, NARCOTICS K-9 IN USE, BE
PREPARED TO STOP”™ At each site, approximately thirty police
officers were present, and they would stop a predetermined number of

135 See Edmond v Goldsmith,183 F3d 659, 665-66 (7th Cir 1999), affd, Edmond, 531 US at 36.
136 Edmond, 531 US at 34-36.
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vehicles. A group of vehicles would be diverted to the search area, and
the other traffic would then be allowed to go through until the police
had finished processing the group of stopped vehicles.” As a result,
the searches were randomized at the checkpoint.

During each stop, a police officer would approach the driver and
request his or her driver’s license and car registration. The stopped
cars and their passengers would then be subject to a plain view search
of the interior through the car windows and a dog-sniffing search of
the exterior of the automobiles. According to the police, the entire
process was designed not to exceed five minutes.” Over the course of
the 6 roadblocks, 1,161 vehicles were stopped. The stops produced 55
drug-related arrests and 49 non-drug-related arrests (for offenses such
as driving with an expired driver’s license), resulting in a 4.74 percent
drug-arrest hit rate and an overall hit rate of 8.96 percent."”

The roadblocks, it seemed, had everything going for them: they
distributed the costs of enforcement evenly across motorists,
interfered as minimally as possible with the motorists’ movement,
invaded motorists’ privacy interests only slightly, and, according to
everyone on the Seventh Circuit panel at least, produced very “high”
rates of successful searches.” They were also randomly administered,
which means that police officers could not individually discriminate
against African American drivers—or at least could not easily do so.”
Despite this, Judge Richard Posner reversed the federal district
court—which had not enjoined the police practice—and put a stop to
the roadblocks, resting the decision on the arguable notion that the
police did not have any “individualized suspicion” to stop and
question any motorist.”” Judge Posner, like most commentators, sought
“individualized suspicion” and found none. Judge Posner wrote,
“[H]ere the roadblock is meant to intercept a completely random
sample of drivers; there is neither probable cause nor articulable
suspicion to stop any given driver.”"”

With respect to both statements, Judge Posner was formally
correct. It is critical to see, however, that in the context of the
checkpoint the second statement regarding probable cause and
articulable suspicion was, in truth, inaccurate: for each driver, there
was a 4.74 percent chance that he was carrying drugs. We know this

137 See id at 35-36.

138 See id.

139 See Edmond, 183 F3d at 661.

140 See id at 662. See also id at 666 (Easterbook dissenting).
141 See id at 663 (majority).

142 See id at 665-66.

143 Edmond, 183 F3d at 663.
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after the fact, but we know it nonetheless. For each and every one of
those automobile travelers, there was “individualized suspicion” of
4.74 percent. That is a very specific and articulable level of suspicion.
Whether it is reasonable suspicion depends entirely on whether that
level—4.74 percent—satisfies the quantum required by the Fourth
Amendment. But that inquiry does not depend on whether the
suspicion is “individualized” or not. It does depend on whether Judge
Posner (or courts generally) thinks that 4.74 percent is a high enough
probability that crime is “afoot” to justify interfering in an
individual’s autonomy and privacy interests.

In truth, then, there was a level of suspicion that attached to all
drivers. This notion of a quantum of suspicion is no different than in
the classic case of witness identification. So, for instance, if a victim
testifies that the perpetrator was a University of Chicago graduate
student who wore Converse high-tops, and there are, say, five hundred
graduate students at the University of Chicago who wore Converse
high-tops out of a student body of ten thousand, then we can easily
conclude that our “individualized suspicion” to question U of C grad
students who wore Converse high-tops reaches 5 percent. We can
quantify and establish before questioning the exact level of
“individualized suspicion” that we require and determine whether it
meets some minimum threshold to justify detaining and questioning
any of those graduate students.

The only difference between these two cases is a temporal one: we
do not know the level of individualized suspicion in the roadblock case
until after we have begun to conduct stops and perform visual and
canine searches at the roadblocks. (Though here, since this involves a
random sample of motorists, we can be pretty confident that we would
have similar levels of suspicion at similarly selected sites in the near
future. We could also obtain this information through research or
surveys.) In the second case, we know the level of suspicion ex ante
from the witness identification and other information and can use that
to assess whether there is sufficient justification to stop and question
individuals. In both cases, though, we can pretty easily determine the
level of suspicion—the actual level of “individualized suspicion.”

In other words, there was “individualized suspicion” in Edmond.
Judge Posner could have found “individualized suspicion” at the level
of 4.74 percent. What he meant to say, of course, is that there was not
enough suspicion, but here, too, he could easily have found that there
was. The courts have never established a percentage requirement for

144 Terry,392 US at 30 (holding that a reasonable belief that “criminal activity may be afoot,”
in conjunction with other factors, may legitimize a search of an individual’s clothing for weapons).
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individualized suspicion or probable cause, and as now—Chief Judge
Frank Easterbrook noted in dissent, individualized suspicion has been
found at far less than 4.74 percent.”

Again, what matters is the quantum of suspicion. Was there
enough in Edmond? That would be the only proper question to ask in
order to assess the reasonableness of the searches. The answer, though,
is not so clear. These hit rates were perceived by the Seventh Circuit
as successful in detecting illicit drug and other criminal violations.
Judge Posner repeatedly referred to these hit rates as “high” and
added that they are “vastly higher than, for example, the probability of
a hit as a result of the screening of embarking passengers and their
luggage at airports.”* Judge Easterbrook, in dissent, similarly referred
to the program in glowing terms: “The program is spectacularly
successful as roadblocks go; 9.4% of those stopped are arrested, with
the reason equally divided between driving and drug crimes.” Citing
the Martinez-Fuerte Border Patrol case and the Michigan Department
of State Police v Sitz'" sobriety checkpoint case —cases that involved
hit rates of 0.12 and 1.6 percent respectively—Judge Easterbrook
noted that “[r]Joadblocks with much lower rates of success have been
held consistent with the fourth amendment.”"”

As a purely factual matter, though, the 4.74 percent drug hit rate—
or, for that matter, the 8.96 percent overall hit rate including minor
traffic violations™—is not really “spectacular,” as Judge Easterbrook
suggested.” Hit rates from other law enforcement interventions have
been far greater. For example, the Maryland State Police between
January 1995 and January 1999 achieved drug contraband hit rates
along Maryland’s I-95 corridor of 32 percent with regard to white
drivers and 34 percent with regard to African American drivers.” In
Missouri for the year 2001, police traffic stops achieved drug hit rates—

145 Edmond, 183 F3d at 669-70 (Easterbrook dissenting) (comparing the hit rate in
Edmond with the less than 0.00001 percent hit rate in airport security and the less than 1 percent
hit rate in Martinez-Fuerte).

146 1d at 662,666 (majority).

147 1d at 666 (Easterbrook dissenting). We are not sure how Judge Easterbrook got to the
9.4 percent figure. Both Justice O’Connor and Judge Posner report similar search success rates of
104 motorists of a total pool of 1,161, or 8.96 percent. See Edmond, 531 US at 35; Edmond,
183 F3d at 661.

148496 US 444 (1990).

149 Edmond, 183 F3d at 666 (Easterbrook dissenting), citing Martinez-Fuerte,428 US at 554;
Sitz, 496 US at 448.

150 See Edmond, 183 F3d at 661.

151 1d at 666 (Easterbrook dissenting) (suggesting that the hit rate is “spectacularly successful™).

152 See John Knowles, Nicola Perisco, and Petra Todd, Racial Bias in Motor Vehicle
Searches: Theory and Evidence, 109 J Polit Econ 203, 222 (2001). But see Bernard E. Harcourt,
Rethinking Racial Profiling: A Critique of the Economics, Civil Liberties, and Constitutional
Literature, and of Criminal Profiling More Generally,71 U Chi L Rev 1275,1292 (2004).
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that is drugs only, not including faulty drivers’ licenses—of 19.1, 12.3,
and 8.6 percent respectively for whites, African Americans, and
Hispanics.” A 1982 Department of Justice study of airport searches
using a drug-courier profile reported forty-nine successful searches
based on ninety-six total searches, for a hit rate of 51.04 percent.” A
government report analyzing New York City stops and frisks, prepared
in 1999, revealed average hit rates (stop-to-arrest ratios) of
approximately 13.7 percent in situations found to present reasonable
suspicion.” In the abstract, devoid of any comparative evidence about
search success rates in other contexts, the 4.74 percent drug hit rate may
well seem “high” or even “spectacularly successful”; however that may
be an artifact of judicial decisionmaking with no data, a perennial
problem in constitutional criminal procedure.”

Ultimately, courts should have to decide whether a 4.74 percent
probability of success is sufficient to satisfy the Constitution. But the
decision turns on the quantum of evidence, not on whether it is
“individualized” or not. If anything, the “individualized suspicion”
construct prevents courts from conducting the right inquiry.

As the Supreme Court has repeatedly insisted, and as the plain
text of the Constitution suggests, “[T]he ultimate measure of the
constitutionality of a governmental search is ‘reasonableness.””” Our
argument in no way casts doubt on that principle. It relies on it
heavily. Our point is that the reasonableness of a governmental search
does not turn on “individualized suspicion” but on whether it meets a
certain level of suspicion.

153 See Rubén Herndndez-Murillo and John Knowles, Racial Profiling or Racist Policing?
Bounds Tests in Aggregate Data,45 Intl Econ Rev 959,970 table 1 (2004).

154 See Harcourt, Against Prediction at 16 (cited in note 16), citing John Monahan and Laurens
Walker, eds, Social Science in Law: Cases and Materials 452-53 (Foundation 2006), citing Edwin
Zediewski, The DEA Airport Surveillance Program: An Analysis of Agent Activities (1984).

155 See Tracey L. Meares and Bernard E. Harcourt, Foreword: Transparent Adjudication and
Social Science Research in Constitutional Criminal Procedure, 90 J Crim L & Criminol 733, 789
(2000), citing Civil Rights Bureau, Office of the Attorney General, The New York City Police
Department’s “Stop & Frisk” Practices: A Report to the People of the State of New York from the
Office of the Attorney General 135 (Dec 1, 1999) (“Stop & Frisk Report”), online at
http://www.ag.ny.gov/bureaus/civil_rights/pdfs/stp_frsk.pdf (visited Apr 17,2011).

156 For an argument proposing increased use of social science evidence in constitutional
criminal procedure, see Meares and Harcourt, 90 J Crim L & Criminol at 746 (cited in note 155).

157 Vernonia, 515 US at 652. See also Carroll, 267 US at 147 (“The Fourth Amendment does
not denounce all searches or seizures, but only such as are unreasonable.”) and all of the cases
citing back to that famous statement. See Tracey Maclin, What Can Fourth Amendment Doctrine
Learn from Vagueness Doctrine?,3 U Pa J Const L 398,445 (2001).
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III. AN ALTERNATIVE CONSTRUCT: RANDOMIZATION

Our argument so far is that the term “individualized suspicion” is
largely empty and that the courts have not used it to provide police
with anything close to concrete guidance in assessing their practices. It
is, instead, a rhetorical placeholder used to bless police practices
without providing policing agencies with any guidance or
requirements for structuring decisionmaking in a way that limits and
shapes discretion. It offers simply no direction to policing and other
law enforcement agencies to develop practices that appropriately
constrain discretion.

A. The Checkpoint as Lodestar

In this section, we suggest a construct that constrains discretion:
the checkpoint. Checkpoints, or roadblocks, look very different from
the world of policing envisioned by the individualized suspicion
paradigm. The individualized suspicion paradigm imagines an officer,
possibly roving, making judgments on the street about the suspicious
nature of the activities, apparel, and appearance of individuals in a
particular geographic area in light of that officer’s training and
experience. When the officer stops or arrests someone, the Fourth
Amendment question is whether the officer can tell a story that is
sufficiently compelling to the decisionmaker so that he or she will
conclude that there was “individualized suspicion” for the police
action.” The randomization paradigm is entirely different: in this
model, there is a fixed roadblock established on the basis of a prior
plan that has been approved by those who supervise the officers who
will actually be conducting the searches. The reason for establishing
the checkpoint already has been approved by superiors in advance.
Critically, checkpoints are constitutional only when every car is
stopped unless a randomized stopping plan is adopted, as was the case
in Edmond,” and the resulting hit rate meets a certain level of
suspicion.

These last points, we contend, are the most important differences
between the two models. Stops based on “individualized suspicion”
attempt justification through the establishment of good reasons for
interference, while checkpoint stops are justified primarily because there
are no reasons for such actions beyond the justification for the
checkpoint itself. Once the base level of suspicion has been satisfied, the

158 See text accompanying notes 4-14.
159 See notes 136-37 and accompanying text.
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stops are no longer justified by subjective beliefs, hunches, and prejudices
about greater suspicion, but rather on the basis of evenhandedness.

Although this may, at first glance, seem to disregard
constitutional norms, it is precisely what promotes the core
constitutional values in the Fourth Amendment context. Take a
moment to consider a key danger of the “individualized suspicion”
regime —namely, the cost of being incorrectly targeted for police
intervention. In a world in which the police must have good reasons
for interfering with a person’s autonomy, the stakes of incorrect
decisions are far higher. In the current constitutional regime, what
makes a decision by a police officer a good one is whether we believe
that officer has correctly (or correctly enough) identified or targeted a
potential offender. As Sherry Colb elegantly explains, this targeting
harm is a cost to individuals, in addition to the distinct costs of
autonomy invasion and of privacy curtailment.” When police get it
right, we do not care very much about the targeting costs. But when
they get it wrong, those costs become a great concern not only to the
individual but also to the legitimacy of the criminal justice system.
And the fact is, the police stop and arrest many, many more people
than are ultimately charged or convicted of crimes."

In contrast to “individual suspicion” stops, random checkpoint
stops are not justified with reference to good reasons, but because of
randomization. Police are not required to have a good reason to stop a
person at a checkpoint once there is a justification for that checkpoint
procedure. It is enough that the person stopped is the third or fifth or
thirteenth in line—or that the person is in the queue if every car is
stopped. Importantly, while there may be no good reason for any
particular car to be stopped, it should be clear that there is a complete
absence of bad reasons. This is so because a randomization program
effectively precludes officers from exercising any discretion to stop
individual cars. Indeed, if an officer does exercise discretion, then that
officer’s actions makes the checkpoint unconstitutional. And note that
since we can be confident that police officers operating a checkpoint
cannot exercise their discretion to make bad decisions, there is no
targeting harm from a checkpoint-based stop for any individual.

The effect on the targeted population is likely to be immense. To
see this, consider two different types of search paradigms, the Sitz

160 See Sherry F. Colb, Innocence, Privacy, and Targeting in Fourth Amendment
Jurisprudence,96 Colum L Rev 1456,1464,1485-1502 (1996).

161 See, for example, Stop & Frisk Report at 111 (cited in note 155) (noting a 9-to-1 ratio of
stops-to-arrests in a comprehensive review of a fifteen-month survey of traffic stops in New York
City). See also Part ITLB.



