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impulse that leads parochial communities to value the death penalty itself: a
powerful fear of cross-boundary crime. Both tools—and in particular their
frequently conjoined use'*—provide law enforcement officials with a powerful
device for assuaging fears and communicating how seriously they take, and how
harshly they are prepared to punish, outsider crime.'"’

Understanding Felony Murder Doctrine as a response to cross-cultural,
invasion crimes explains a number of the doctrine’s bizarre nuances. When an
innocent person, not a party to the felony, kills a co-felon in the course of the
crime, the trend is against finding the surviving felon guilty of felony murder."*®
Some states exclude killings committed by anyone other than a felon.'**  Other
states exclude all killings of co-felons.'® Only a handful of states make any
foreseeable killing of anyone by anyone during a felony a basis for felony murder
liability.!” Commentators struggle to explain these rules.””> The doctrine itself
refuses to acknowledge the standard reasons for exculpating defendants for harm
for which they were a “but for” cause—that they did not advert to or proximately
cause the harm. Yet, through these collateral rules, the doctrine does grant mercy
based on fortuities that typically make no difference and violate the usual rule that,
formally at least, the law treats all victims the same.'*’

Our analysis again solves the riddle. The trend is to impose excessive
punishment—measured by rules that apply in all other cases—only when the
victim is a member of the community and the killer is not. The compelling
interest that surreptitiously trumps the normal rules arises only when the identity of
the killer and victim make the death a cross-boundary offense against a member of
the local community. In truth, the Felony Murder Doctrine does not target

146 See supra notes 123, 133, 145. This symbiosis between felony murder and the death
penalty is further evidenced by the United Kingdom’s abolition of the felony murder doctrine and the
death penalty around the same time—in 1957 in the former case and 1965 in the latter. See Murder
(4bolition of Death Penalty) Act, 1965, NAT'L ARCHIVES (1965 Chapter 71),
http://www legislation.gov.uk/ukpga/1965/71.

147 To a substantial extent, we agree with other observers who recognize a deeply “expressive”
connotation to the Felony Murder Doctrine. See, e.g., Binder, supra note 118, at 1032. What we
add is a description of what is being expressed—a fear not of especially dangerous or violent crimes
but of outsider, cross-boundary crimes—a fear, we understand, but unlike the expressivist apologists
for felony murder, we do not consider sufficient to justify the doctrine’s departure from
jurisprudential fundamentals and privileging of some communities over others.

8 See, e.g., WAYNE R. LAFAVE, CRIMINAL LAW 793-94 (5th ed. 2010) (“Although it is now
generally accepted that there is no felony-murder liability when one of the felons is shot and killed by
the victim, a police officer, or a bystander, it is not easy to explain why this is $0.”).

' Famous holdings to this effect include People v. Washington, 44 Cal. Rpir. 442, 445 (Cal.
1965), and Commonwealth v. Redline, 137 A.2d 472, 476 (1958).

15 See, e.g., State v. Canola, 374 A.2d 20, 30 (N.J. 1977).
31 See LAFAVE, supra note 148, at 793-96.
152 See supra note 148.

133 See, e.g., MODEL PENAL CODE AND COMMENTARIES § 3.02 (1985) (noting principle that, for
purposes of balancing of evils recognized by the criminal law, all victim’s lives are valued the same).
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dangerous felonies in the course of which someone dies; it targets stranger crimes
in the course of which an outsider kills a privileged member of the local
community.

Consider, as well, the so-called “merger rule” limiting felony murder. If the
underlying felony is an aggravated assault in which the assailant intends to scare
the victim with a gun, which accidentally fires killing the victim, the crime does
not qualify as a felony murder in most states and is not first-degree murder or
capital-eligible."”®  Ostensibly, this is because the act that killed the victim and the
one constituting the predicate felony “merge” into a single act. But so what? If
every burglary resulting in an accidental killing of the homeowner is the moral
equivalent of deliberate, first-degree, capitally aggravated murder, then why is not
every aggravated assault resulting in an unintended killing its moral equivalent as
well?'  In both cases, the defendant caused a death, and intending to frighten
someone with a gun is considerably more dangerous and evil than a cat burglar’s
plan to break into a home and steal. And why, as we have already asked, does the
law treat an intent to kill constituting second-degree murder as less culpable and
worthy of the death penalty, than an accidental killing in the course of a cat
burglary? Given our analysis, the answer is simple: regardless of its potential
dangerousness, assault rarely is a stranger crime and is not expressive of
cross-class or cross-cultural invasion.'*® Burglary is both.

4. Capital Felony Murder as a Tool for Parochial and Libertarian
Self-Protection

Parochialism helps explain the Felony Murder Doctrine and why insular
communities demand extra punishment, especially death, for cross-cultural crime.
Yet, if punishing cross-cultural crime is the goal, why stop at felonies resulting in
death? Why not punish all robbers, rapists, kidnappers and burglars with death?

154 Indeed, if the defendant was not grossly reckless, for example, because she thought the gun
was unloaded or a toy, the crime does not even constitute bare murder. For discussion of the merger
rules, see, €.g., KAPLAN ET AL., supra note 140, at 442—48; LAFAVE, supra note 148, at 803-05.

55 Or put the other way around, if an assault that accidentally turns deadly merges, why
shouldn’t an armed robbery in which the victim is killed merge, too, given that armed robbery is
simply an assault with a deadly weapon (which merges) plus larceny (which is not a recognized
predicate crime)?  See People v. Burton, 491 P.2d. 793, 801 (Cal. 1971) (rejecting this argument on
the ground that the intended robbery is “independent” of the killing, but an intended assault is not).
The illogic of the merger rule has been clear from the beginning. See State v. Shock, 68 Mo. 552,
574 (1878) (Norton, J., dissenting) (“If B starts out with a fixed felonious purpose to ‘inflict great
bodily harm’ on A . . . without intending to kill but to stop with the infliction . . . harm and death
ensues, the felony committed in inflicting the great bodily harm is no more merged in the killing than
would a rape perpetrated by B upon A, which resulted in the death of A ... .").

156 The assault, battery and child abuse predicate crimes that are most commonly held to
“merge” with the killing, and thus to provide no basis for felony murder alchemy, are offenses that
classically and typically afflict (usually poor) acquaintances and family members. See cases cited in
KAPLAN ET AL., supra note 140, at 442-48; LAFAVE, supra note 148, at 803-05.
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The answer, we think, is that felony murder, like the death penalty itself, is
also a libertarian rationing device. Libertarian communities can be expected to
resist the massive expansion of government infrastructure and taxes that such a
policy would require. By using the Felony Murder Doctrine to make an example
of an occasional stranger-criminal whose offense had especially tragic result these
communities can express how seriously they take stranger crime, without actually
taking it very seriously most of the time.

To be sure, from a libertarian perspective, both the Felony Murder Doctrine
and punishment itself impose costs—felony murder violates the principle that we
measure evil by the extent to which individuals choose to interfere with the
autonomy of others; punishment withdraws the criminal’s autonomy while
empowering the state in ways that threaten everyone’s freedom. Rationing is
important, therefore, as a way to balance the autonomy harms that crime and
punishment inflict on innocent and guilty individuals. Using the victim’s death to
mark the rare occasions when the law will most harshly and retributively intervene,
and using the criminal’s death to express how seriously the community regards the
evil of intruding on a victim’s autonomy, makes libertarian sense. What
libertarianism by itself cannot explain, however, is the use, not of any victim’s
intended death, but of a particular victim’s even accidental death in the course of a
“big four” felony, to mark the point where the most harshly retributive state
intervention, the extinguishing of the offender’s becomes justified. It takes the
parochial impulse to explain that aspect of the rationing device provided by the
Felony Murder Doctrine.

On the other hand, were parochialism the only important influence, one would
expect insular communities to erect other bulwarks than the death penalty against
depraved and dangerous outside influences. They might, that is, respond to their
fear of outsider crime with well-funded, professional police forces, high-powered
prosecutorial and judicial law enforcement mechanisms, and a disposition to do
whatever it takes to put all robbers, rapists, kidnappers, and burglars behind bars
for life. Yet, as we have seen, the opposite is frequently the case: these
jurisdictions tend to suffer from some of the poorest quality, underfunded law
enforcement institutions. In this case, it takes the conjoining of the libertarian
impulse and the parochial one to explain the anomalous operation of the Felony
Murder Doctrine.

D. The Death Penalty and the Illusion of Self-Protection

Based on the available data, we conclude that the small set of jurisdictions
that propel the modern American death penalty are driven by the combined
instincts of parochialism and libertarianism. These communities exhibit a fear of
outside influences that threaten the local values and experiences that set them off
from the national and global mainstream. Whites in these communities, who we
take to be a proxy for more privileged residents, tend to have high rates of
homicide victimization relative to the rates experienced by African-American
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residents, and the white population tends to be located in close proximity to poor
and African-American communities—factors we associate with a partly justified,
partly inflated apprehension of crime. These jurisdictions also tend to have more
populist electoral mechanisms through which fears of this sort can be powerfully
communicated to local officials. Taken together, these factors generate an
elevated fear of stranger crime on the part of privileged members of capitally prone
communities that is forcefully communicated to local officials whose jobs depend
on the adequacy of their response to the fear.

Tronically, however, these communities’ crime fears are aggravated by their
parsimonious public spending habits and mistrust of government actors and
institutions. These factors lead to low-quality law enforcement, as indicated by
low rates at which the communities clear serious crimes by arrest, conviction and
incarceration; an inability to protect privileged residents from the kinds of
homicide rates that are common in poor and minority neighborhoods; and high
rates of serious error in the many capital verdicts the communities impose.

This peculiar combination of fear of cross-boundary crime and unwillingness
to support and systematize law enforcement leads these communities directly to
the death penalty. Capital punishment provides them with the seemingly
incongruent conditions they seek: It provides a public, powerfully expressive and
harshly retributive—but, on the other hand, carefully rationed, inexpensive and
episodic demonstration of the community’s and officials’ abhorrence for outsider
crime. Through the ultimate punishment, and the preference for it over
alternative responses to crime that rely more heavily on state institutions, the
communities have adapted and domesticated a vigilante tradition with deep roots
in their localities.

Given their parochial and libertarian proclivities, it is easy to see why
death-prone communities insist on preserving the anachronistic and doctrinally
dubious Capital Felony Murder Doctrine. Wielding this penological magic wand,
the communities can simultaneously make a lot more of ard a lot less of the crimes
that particularly plague them. Using the proxy of the “big four” felonies, the
communities can conjure up successive strata of otherwise nonexistent culpability
out of the stranger crimes they abhor. Using the rare fortuity of a community
member’s death in the course of one of those felonies, the localities can shrink the
body of crimes to which a concerted response is required to a number small
enough to avoid having to empower the state to respond systematically. Through
their retributive and expressive synergy, the Felony Murder Doctrine and the death
penalty enable parochial and libertarian communities to create the illusion of a
powerful response to the cross-boundary crimes that most frighten them without
having to empower or pay the state to provide a truly effective response.

The death penalty’s particular attraction to simultaneously parochial and
libertarian communities helps explain the penalty’s markedly uneven use among
and within states and the puzzling resilience of the Capital Felony Murder
Doctrine. As of yet, however, we have shed little light on the other central
paradox of the modern American death penalty: why so few of the offenders we
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sentence to die are actually executed. We turn next to that question.

IV. AN EXPLANATION OF THE DEATH PENALTY’S FREQUENT IMPOSITION AND
INFREQUENT EXECUTION

A. The Paradox at the Heart of the System

The defining paradox of the American system of capital punishment is the
stark discrepancy between the number of people sentenced to die and the number
actually executed. As we demonstrated in the Broken System studies, an
American sentenced to die has about a two-to-one chance of having his death
sentence overturned on appeal or post-conviction review."”’ Often, the decision
for community prosecutors and courts to “go capital” is a gamble the house does
not seem to win.

As high as the reversal rate is, it greatly overestimates the likelihood of
execution. After the jury imposes a sentence of death, the verdict enters a
multi-layered system of state and federal judicial review, which has proven
necessary to uncover the high number of reversible errors in capital cases.'” This
litigation takes, on average, over twelve years before the appellate system is able to
sign-off on an execution.'”®  As a result, most death-row inmates are many years
away from being executed, and in the meantime, a number of them will die of
natural causes, commit suicide, or be killed by other inmates.'®

In Overproduction of Death, published in 2000, we illustrated this process by

157 See Gelman et al., supra note 15, at 216-17 (estimating the total error rate during the
1973-1995 study period as 68%); see also Michael O. Finkelstein & Bruce Levin, The Machinery of
Death, 18 CHANCE 34, 36 (2005) (“[The 68 percent figure in the Broken System] study has received
overwhelming academic approval and has been repeatedly cited by the federal courts and federal
judges, including Supreme Court justices.”); Michael O. Finkelstein et al., 4 Note on the Censoring
Problem in Empirical Case-Outcome Studies, 3 J. EMPIRICAL LEGAL STUDIES, 375, 382 (finding after
recalculating the Broken System data that “the complete case estimate of the reversal rate was 67.8
percent (which is quite close to the published estimate of 68 percent) and the self-consistent estimate
{after conducting additional statistical analyses to account for “censoring” or the possibility of change
over time in regard to verdicts still under review when the study ended] was 62.2 percent”).

158 See Licbman et al., Broken System II, supra note 27, at 69 (comparing the 40% reversal rate in
the third and last stage of review, after the preceding stages have already found serious error in and
removed, respectively, 41% of all capital verdicts entering the review process and 10% to 18% of
verdicts that survived the first round of review, and concluding that these numbers reveal both a high
rate of error and the need for multiple levels of inspection to remedy the problem); Liebman, supra
note 34, at 82 (“The 41 percent-10 percent-40 percent pattern of reversal rates at the three successive
review stages does not exhibit the sharply downward trend of remaining flaws . . . that one expects in
a fully effective progression of inspections.”)

159 See Liebman et al., Broken System II, supra note 27, at 36; infra note 413 and accompanying
text.

1 See, e.g., Richard C. Dieter, Smart on Crime: Reconsidering the Death Penalty in a Time of
Economic Crisis, DEATH PENALTY INFO. CTR. 14, 21 (2009)
http://www.deathpenaltyinfo.org/documents/CostsRptFinal.pdf.
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tracking the outcomes of the 263 death sentences imposed nationwide eleven years
earlier in 1989. Of the 263 verdicts, 160 (61%) had not completed the review
process. Among the 103 verdicts that had reached the end of the appeal process,
78 (30% of those imposed; 77% of those finally reviewed) had been overturned by
a state or federal court based on a finding of serious legal error. Nine of the
condemned inmates died on death row while awaiting a decision. Only thirteen
were executed.'®!

The ordeal of state and federal review that every capital sentence must endure
in order to be cleansed of error and reach execution is a central feature of
American capital punishment today. A hefty majority of death sentences are
ultimately overturned due to serious flaws in the conviction or sentence. In the
process, most of them are suspended for well over a decade while the detection
process proceeds. The most poignant illustration of our broken system is that, of
the 5826 people sentenced to die between 1973 and 1999, only 313, roughly one in
nineteen, were executed during that period.'® About four times as many had
their convictions overturned or were granted clemency.'®  Of these myriad cases
sent back for retrial at the second appeal phase (the only phase for which data are
available), 82% ended in sentences less than death, and 9% ended in not guilty
verdicts."®

B. A New View, from Without

In deciding what to make of a legal regime that operates this way, there are two
perspectives an observer can take. The first is to analyze the regime on its own
terms. From the law that governs the regime, one can discern its goals and
aspirations. With some empirical research, one then can determine whether the
regime’s implementation accomplishes what is intended. The regime describes
its own logic, and the observer evaluates it based on how well it succeeds. This is
the view from within.'®®

The reality revealed by the Broken System findings, particularly the paradox
of an affinity for death sentences and an aversion to executions, satisfies no one’s
stated goals for the death penalty in America. No constitutional principle, statute,
judicial decision, politician, pundit, or think-tank advocates a capital punishment
system in which the majority of verdicts are overturned and the average defendant
languishes on death row for well over a decade while an exhaustive and expensive
review process grinds along to an uncertain outcome.'®® Yet, these conditions

16! James S. Liebman, The Overproduction of Death, 100 CoLuM. L. REV. 2030, 2055-56
(2000).

162 See Licbman et al,, Broken System II, supra note 27, at A—1.

' Jd at 77-78.

See id. at i; Liebman, supra note 34, at 82.

A good example of this approach is Steiker & Steiker, Second Thoughts, supra note 19.

See Liebman, supra note 19, at 4 n.3 (citing sources decrying the evident incoherence of
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more or less define the steady equilibrium that our capital system seems to have
reached.'®” In light of the glaring discontinuity between policy and outcome, the
view from within fails to explain the stasis that characterizes our seemingly broken
system.

A second perspective observes the regime from without. By taking a
birds-eye view of the pattern and practices through which the regime operates in
actual fact, as a whole, over an extended period of time, and without accepting
everything the system says about itself, this approach attempts to uncover a hidden
logic that cannot be discerned from within, '3

In Albion’s Fatal Tree, Douglas Hay famously took this second perspective,
puzzling over a capital system in which the ranks of those sentenced to death
swelled year upon year, but that actually sent only one in five condemned prisoners
to the gallows.'® Stays and clemency were endemic to the system, triggering a
glaring discrepancy between the penalty’s imposition and its execution.'”® From
all sides of the political spectrum, among courts and informed observers alike, the
capital system was an object of near universal derision for its seeming irrationality
and inability to accomplish its straightforward objectives.'”'  Yet, despite this, the
system proved exceptionally stable over time, resisting numerous calls for reform.
Although Hay wrote about the death penalty in eighteenth century England, his
vivid description of a seemingly broken capital system has eerie echoes in the
American death penalty of today.

Hay’s view from without broke from previous scholarship of the regime by
noteworthy observers such as Blackstone, Radzinowicz, and Romilly, who had
examined the system from within.'”> Hay rejected the belief—unanimous from
the eighteenth century onward—that despite its remarkable stability, the legal
regime had consistently failed to meet its proponents’ goals.'” Instead, he
posited a strong, but previously hidden, logic to the system that revealed it to be a
powerful tool for achieving its users’ deepest objectives, namely, the terroristic
social control of a restive peasantry by the rural English aristocracy.'™

Hay describes a capital system over which the members of the local gentry

American death penalty doctrine and results); Governor Quinn’s Abolition Statement, supra note 18
(giving Governor Quinn’s reasons for signing legislation abolishing the death penalty in Illinois).

ST But ¢f infra notes 371-400 and accompanying text (discussing changes in the nation’s
death penalty equilibrium since 2000).

1% See, e.g., Greenberg, supra note 19.

19 See supra notes 5-6, 93-96 and accompanying text (discussing Hay); see also GATRELL,
supra note 32, at 7 (discussing outcomes of capital sentences between 1770 and 1830 and finding that
only about 20% were carried out).

170 Hay, supra note 5, at 4049, 57.
"M 1d. at 23-24, 56.
172 1d. at 22-24.
' Id at 39.
174
Id. at 25-26.
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held sway, through their power over the definition of capital crimes (via their
membership in Parliament), prosecutions (which they often initiated and
funded'™), trial judges (who came from their ranks), executive clemency (by
officers of the Crown acting on the gentry’s advice), and public hangings (which
the gentry’s clergy framed for the public in commanding sermons delivered to the
assembled masses as they waited for the trapdoor to drop).'’® Using these
powers, the gentry obtained life or death power over huge swathes of the peasantry
by making capital virtually every invasive transgression through which criminals
availed themselves of the lords’ silver or linens;'”” by strategically doling out
prosecutions and mandatory death sentences to the miscreants, followed in many
cases by acts of slow-acting mercy undertaken on behalf of relatives who humbly
supplicated themselves to the lords; by increasing the number of prosecutions in
times of riot and stress, then, using mercy as a form of mass plea bargaining to
entice the rabble to go back indoors;'™ and, finally, by using trial judges’
statements upon imposing death verdicts and the clergy’s well-attended sermons
upon the occasion of public executions to shape the public meaning conveyed by
the rest of these actions.'” Through this power to take life (swiftly and
demonstratively) and give it back (excruciatingly slowly and quietly), Hay
concludes, the gentry exercised a virulent “terror” over the masses that they
cloaked in the calming and obscuring ideology of evenhanded due process and
beneficent mercy.'®

Hay argues that the death penalty particularly appealed to the gentry as a form
of social control because of its extreme and expressive, but only episodic and
after-the-fact, response to the demands of law and order. As such, it shielded
them from their existential fear: a strong central government bolstered by a
national police force, prosecuting corps and law enforcement regime.'®!

Clearly, Hay’s Marxian explanation of England on the verge of the industrial
revolution does not translate well to the modern United States. Indeed, many

173 See, e.g., Friedman, supra note 95, at 475-76 (“England in the eighteenth century had no
public officials corresponding to . . . police or district attorneys. . .. A victim of crime who wanted
a constable . . . to apprehend the perpetrator was expected to pay the expenses of doing so. . . .
[Tlhe prosecutor was usually the victim . .. [who undertook] to file charges . . . present evidence to
the grand jury, and, if the grand jury found a true bill, provide evidence for the trial.”).

1% Hay, supra note 5, at 27, see, e.g., Paul H. Robinson et al., The Disutility of Injustice, 85
N.Y.U. L. Rev. 1940, 2016 (2010) (presenting findings from empirical research suggesting that
evidence injustices committed by prosecutors or the judicial system can undermine the justice
system’s moral credibility, with crime-control costs as citizen’s become reluctant to support, assist,

and defer to the system).
177

Hay, supra note 5, at 18, 21.
178 1d. at 40-49.

1 Id. at 17-18, 26-30.

180 14 at 32-39.

181 Jd. at 40-41.
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question the validity of Hay’s interpretation as applied to the era he depicts.'®

We find much to admire, however, in the model he provides of an analysis from
outside the system that aims to identify the hidden logic of a stable, yet seemingly
illogical, system of capital punishment.

Until now, our own writing has considered the death penalty largely from
within, arriving at a conclusion that is close to the starting point for Hay’s
explorations. The Broken System studies described a modern American death
penalty system so fraught with reversible error that fewer than 6% of the 5826
death verdicts imposed were carried out during the twenty-three years studied from
1973 to 1995." Coupled with evidence that defendants are overwhelmingly
sentenced to a penalty less than death on retrial after reversal, the findings reveal a
capital punishment system with little to be said in its defense from within.
Although Broken System begged, it did not answer, the question of why we allow a
system like this to persist.

In Overproduction of Death, we discovered a set of skewed incentives that
help explain why there is little supply-side constraint on the number of flawed
death sentences that localities produce. Local prosecutors stand to gain by
imposing as many death verdicts as possible, regardless of the verdicts’ failure rate
on appeal, because they quickly realize the political gains, and the costs of review
and reversal are slow to materialize and shouldered by others.'®*  Across the aisle,
the modest resources of the anti-death-penalty bar require them to focus only on
those clients that face the most imminent threat of execution. With their cases
clustered at the narrower, post-conviction end of the capital appeals funnel, these
lawyers understandably value reversals for their immediate clients over a doubtful
promise of fairer, more reliable trial procedures for hypothetical, future capital
defendants whom the lawyers do not now represent.'®®  Again, however, although
Overproduction of Death explained how these incentives keep the systems’ repeat
players from exposing and resisting the capital system’s stable diseconomies, the
article did not consider why the legislatures that created the system, the courts that
regulate it or the taxpayers who underwrite it allow it to survive.

More recently, Slow Dancing with Death explored the Supreme Court’s
tortuous and ambivalent regulation of the nation’s capital punishment
architecture.'®® The article describes how the Court’s responsibility for directly

182 See, e.g., John H. Langbein, Albion's Fatal Flaws, 98 PAST AND PRESENT 96, 120 (1983)
(reviewing Douglas Hay, Property, Authority and the Criminal Law, in ALBION’S FATAL TREE: CRIME
AND SOCIETY IN EIGHTEENTH-CENTURY ENGLAND (Douglas Hay et al. eds., 1975)); Robert B.
Shoemaker, The ‘Crime Wave’ Revisited: Crime, Law Enforcement and Punishment in Britain,
1650-1900, 34 HISTORICAL J. 763, 763 (1991) (“Albion’s fatal tree attracted considerable criticism,
and a large body of published work now exists which calls into question . . . . Douglas Hay’s
argument that criminal law was manipulated by the ruling class as a means of social control.”).

18 See Liebman et al,, Broken System II, supra note 27, at 36.

18 1 jebman, supra note 161, at 2097, 2101.

185 14, at 2076.

18 [ iebman, supra note 19.
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superintending a system of court-administered state violence that often, even
blatantly, lacks the trappings of law has compelled the Court to intervene in
matters of substantive criminal law and punishment that it traditionally has left to
the States.'®” However, the Court has ended up being paralyzed by the
responsibility it has undertaken to exercise—unwilling, on the one hand, to accept
the moral exposure entailed by the substantive review it originally promised;'®
yet fearful, on the other hand, of the public reaction if it tried to abolish this raw,
but democratically adopted form of state violence that it has been unable to
domesticate.'® In the latter regard, the parochial and libertarian proclivities of
the communities that support the penalty, and their history of taking matters
violently into their own hands when they doubt the state’s willingness or capacity
to protect them, suggests that the Court has good reason to fear the reaction to
abolition imposed from on high.'”’

Slow Dancing with Death finds the Court in about the same situation vis-a-vis
the American system of capital punishment as the nation at large—helplessly
watching the system churn out case after flawed case, seemingly without purpose
or direction. The article helps explain why the Supreme Court has not succeeded
in altering a situation it believes is untenable, but still leaves unanswered the
question of why the system arose in the first place and why it remains so stable,
despite the vilification it receives from death penalty proponents, detractors and the
agnostic alike. Following Hay, and informed by our above discovery of the
minority status of the death penalty and the characteristics of the relatively few
communities that value it, we are now prepared to take a fresh look from without.

C. The True Course of a Capital Case

One way to obtain this view is to write the story of the death penalty, not the
way a lawyer would, but as a documentarian might. Informed by the facts
revealed in the Broken System study, we undertake something like that task in this
section.

1. The Trial Stage

A home invasion murder occurs in a small town—the victim is well known,
the details are disturbing. The community is stricken, a family cries out for

187 Id. at 16 (noting, inter alia, that the Due Process Clauses of both the Fifth and Fourteenth
Amendments appear to bless the death penalty as a substantive matter).

188 Jd. at 125 (arguing that the Court “lost heart” and renounced many of the supervisory
responsibilities its earlier decisions regulating the death penalty promised).

18 Jd. at 122 (arguing that the Court is at once tormented by sanctioning the continuation of
raw, state-imposed violence and fearful of the “struggle with the political branches that banning the
violence would ignite™).

190 See supra notes 64—117 and accompanying text.
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justice. The accused, a stranger to the community, has committed a senseless and
despicable act. He must be punished.

Amid public grief and cries for vengeance, the prosecutor goes for death.
That is what the community wants. It believes itself to be under siege from the
outside and demands immediate steps to allay its fear and express its anger. In
another era, in a county of self-reliant citizens like this one, the accused might not
have made it this far. But today, the community trusts the prosecutor to carry the
case forward to the desired capital conclusion. The prosecutor’s ability to repay
the public trust and remain in office depends on her success.

A jury is empanelled and delivers its verdict: guilty. But the community, the
victim’s family and the state are not ready to exhale. A final matter remains for
the representative dozen: to choose between life and death.

At this stage of his long and uncertain journey to execution, the accused has
few friends. The community is angry. Skilled lawyers willing to represent the
hated and hateful likes of this defendant are not available to him-they concentrate
their fire on those who have moved further along the conveyor belt and are in more
imminent danger of being executed. The accused must make do with the less
clearly competent and committed legal assistance that the victimized community is
willing and able to provide.'”!

Facing facts, it is clear that none of the participants sees the function of this
stage as conducting a perfect trial or constructing an air-tight case that will
withstand appeal. Indeed, truly facing the facts, it is clear that the goal of this
stage is not even a verdict with a fifty-fifty prospect of being upheld. Historical
error rates are simply too high to permit that assumption, particularly in
communities that use the death penalty the most.'” Instead, the evident function
of this stage of the proceeding is to visit upon the stranger-perpetrator an awful
judgment, that proclaims the community’s anger and abhorrence at his violation of
their sanctity and its resolve to deal immediately and harshly with those whose
insidiously invasive acts put the entire community in fear.

It is not lost on the community that there are other ways to improve public
safety. A more vigorous and professional law enforcement apparatus, for
instance, might catch more who offend and deter more who think about doing it.
Yet, true to its libertarian self-sufficiency and mistrust of government, the
community is unwilling to tax and spend to accomplish this greater efficiency.'”
Instead, the community prefers to wager its scarce law enforcement resources on

1 See supra note 89.

19 See, e.g., Licbman et al., Broken System II, supra note 27, at 295-99, B-4, B-5 (listing counties
with at least five death sentences and 100% reversal rates: Baltimore County, MD; Orange, CA; De
Kalb, GA; Tulsa, OK; San Bemardino, CA; Lake, IN; Richmond, GA; Camden, NJ; Pasco, FL;
Jefferson, AR; Calcasieu, LA; Knox, TN); supra notes 57-60, 15764, 183; infra notes 198-208 and
accompanying text.

199 See Gelman et al., supra note 15, at 243. The high rates of serious error found when the
community’s death verdicts are reviewed on appeal further attests to its unwillingness to invest in
high-quality law enforcement and court systems.
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the death penalty—infrequently in the scheme of all stranger crime but frequently
when the cross-boundary offense fortuitously or intentionally kills. The penalty
is not part of a comprehensive strategy or penology. It is the unvarnished
expression of communal retributive anger that, although infrequent, is visible and
dramatic and signals reassuringly to itself and wrathfully to outsiders how
seriously it takes the invasive offense.

The jury’s verdict is death. The sentence is pronounced. God’s mercy on
the invader’s soul is invoked. He is branded with the scarlet letter of being
worthy of death.

Whether he is actually executed will be for others to decide, years down the
road. But for now, the community achieves the catharsis that is its main objective
in imposing the death penalty. As Professor Weisberg has pointed out, “[s]Jimply
having many death sentences can satisfy many proponents of the death penalty
who demand capital punishment, because in a vague way they want the law to
make a statement of social authority and control.”'**

Of course, other things equal, police, prosecutors, and the assembled public
want the sentence to be executed. If out-of-town judges overturn it years later,
those in the community who are still paying attention may curse the outsiders’
insensitivity and elitism.'”®  But facing facts again, an unmistakable feature of this
first scarlet letter stage, at least for most of the players, is that they do not deeply
care if the condemned man lives or dies. How else can we explain the fact that
the highest-frequency death sentencing counties have long coped with significantly
higher capital-error and reversal rates than the already staggering national
two-thirds average? Indeed, until the Supreme Court put its foot down,
prosecutors frequently encouraged juries to abandon their hesitation to choose
death on the grounds that mistakes would be reversed on appeal.'”® Though these
communities wish for eventual executions, the real dividend they receive evidently
comes from the death verdict itself, irrespective of its quality or aftermath.

Given a choice between narrowing the focus and securing higher-quality
death verdicts that stand up on appeal and, instead, sticking with the quick and
unvarnished verdicts the community has been imposing, it chooses the latter.
When faced with a trade-off between more sentences and more executions, the
community opts for the ceremony and spectacle, the expressive comeuppance and
revenge, attending each additional death verdict.

For the condemned man, however, things are different. And the same is true
for the family of the victim. If the defendant is properly advised by trial counsel
(a fifty-fifty proposition, at best) and if members of the victim’s family are
properly informed by the police, prosecutor, or judge (in our experience, this

19 Weisberg, supra note 19, at 387.
195 See supra note 67, infra notes 216-25 and accompanying text.
1% See, e.g., Caldwell v. Mississippi, 472 U.S. 320, 329, 333, 334 & nn.4, 5 (1985) (imposing

constitutional ban on arguments, frequently made, that the jury should be less than fully concerned
about the life-or-death responsibility it bears, given that the outcome will be scrutinized on appeal).
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almost never happens'®’), these parties with a keen interest in the actual outcome
will know that the capital trial and verdict are so much sound and fury. For them,
the process is only beginning; the real outcome is in doubt and will not be clear for
years.

2. The Death Row Stage

When the condemned man arrives on death row, he takes his place at the back
of the line of thousands of other death row inmates awaiting their turn for each of
three successive inspections of their conviction and sentence. First comes the
state direct appeal, usually lasting about five years."® During the Broken System
study period (1973-95), the elected state high court judges who preside at this
stage found 41% of the verdicts they examined so prejudicially flawed that reversal
and a do-over were required.'”® In other words, as a result of the first stage of
reviezvox;, over two out of every five defendants is back at square one, awaiting
trial.

The prisoners whose verdicts survive direct appeal (59% in the Broken System
period) trudge on to the next, state post-conviction stage of review, which
examines the case for a separate set of errors. Few of the decisions at this stage
are published, making it difficult to discern how many death verdicts that cleared
the first hurdle are overturned at this stage and how many simply languish awaiting
decision. The limited information established that no fewer than 10% of the
surviving verdicts were found lacking at this stage because of an error sufficiently
egregious that it probably affected the outcome of the trial—again requiring re-trial
if the defendant was to be executed.”®' The figure could be as high as 78% if
every surviving case for which an outcome is unknown ended in a reversal.
Broken System IT's very conservative estimate of the actual number is 18%.2%
This is itself a remarkable number when it is considered that the inspector at this
stage is the same locally elected trial judge who imposed the verdict in the first
place and is reviewing her own handiwork, to which her judicial superiors already
have given their stamp of approval at the first stage of review.””

Publicly-accessible decisions again become available at the third, habeas
corpus level of inspection, where federal judges look for federal constitutional

7 See Liebman, supra note 161, at 2134 & nn.247, 248 (discussing the toll the review process
takes on the victim’s family who typically are left uninformed by the other players).

198. See James S. Liebman et al., A Broken System: Error Rates in Capital Cases, 1973-1975,
43-44 (2000), http://www?2.law.columbia.edu/instructionalservices/liebman/liebman_final.pdf.

199 Liebman et al., Broken System II, supra note 27, at 8.
See id. (reprised in Gelman et al., supra note 15, at 216~17).
Id. (reprised in Gelman et al., supra note 15, at 216-17).

%2 1d at 8 & n.88,17-18 & n.103.
203

200

201

See Gelman et al., supra note 15, at 215.
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errors in the half or so of the original verdicts still standing.”® Even though
federal courts can only examine claims of error already rejected at one or both of
the previous state court stages,” during the Broken System period, they found
prejudicial violations in two out of five capital verdicts that survived both prior
stages of review.”®® Reversals at this final stage occurred on average about
thirteen years after the prisoner was sentenced to die; final decisions approving
death verdicts typically occurred about a year earlier on average.?’

Using the 10% underestimate of reversals at stage two and ignoring a handful
of reversals at an intermittent fourth level of review, the odds during the Broken
System period were better than two to one (68%) that a man sentenced to death in
modern America would have his case overturned and sent back to its originating
county.?® In other words, the massive error detection process consumes over a
dozen years on average and considerable public treasure before a conclusion is
reached.

204 The reversal rate at the second phase is no less than 10%, and a 10% reduction of the 59%
of cases that survived the first level of review (i.e., subtracting 5.9% of the original set), means that
53% of verdicts survive the first two stages. See Gelman et al., supra note 15, at 216-17. A more
likely, although still conservative estimate, is that there is an 18% second-stage reduction of the 59%
of cases surviving the first stage (subtracting 11% of the original set), see supra note 202 and
accompanying text, in which case only 48% of the original set survive the first two stages. See
Liebman et al., Broken System II, supra note 27, at 18 n.103.

25 See 28 U.S.C. § 2254(b) (1996) (requiring exhaustion of state remedies as a prerequisite to
federal habeas corpus review).

206 1 iebman et al., Broken System II, supra note 27, at 8.

27 See id. at 91; see also Nancy J. King et al., Executive Summary: Habeas Litigation in U.S.
District Courts: An Empirical Study of Habeas Corpus Cases Filed by State Prisoners Under the
Antiterrorism and Effective Death Penalty Act of 1996, NAT'L CRIMINAL JUSTICE REFERENCE
SERVICE, at 10, http://www.ncjrs.gov/pdffiles1/nij/grants/219558.pdf (last visited Sept. 12, 2011)
(noting that capital federal habeas corpus cases resulting in reversal of death verdicts in the 2000-02
period took longer to complete than cases resulting in an affirmance of the death verdict). The figures
in text are, of course, averages. Individual cases take much longer. See, e.g., Alarcon, supra note
19, at 711 & n.75 (showing that of the thirteen men executed in California between 1992 and 2006,
ten had been on death row for fourteen years or more, and of those ten, five had been there for twenty
of more years); see Gershowitz, supra note 21, at 346-47 (discussing a Tennessee death row inmate
sentenced to die in 1984, whose case was under review in the Supreme Court twenty-four years later,
at a point about midway through the third tier of review); infra notes 216-23 and accompanying text
(describing Carl Isaacs, who Georgia executed in 2003, thirty years after he first arrived on death
row).

08 1 jebman et al., Broken System II, supra note 27, at 8, 58 (reprised in Gelman et al., supra note
15, at 216-17). The full reversal-rate equation, reflecting the findings at all three phases of review
is .41 + .10(.59) + .40(.53) = .68. See id. Using a sophisticated methodology to project future
changes in reversal rates and apply them to the cases that were still under review when the Broken
System study was completed, Finkelstein and colleagues re-estimated the 68% figure as 62%. See
supra note 157. Using the still conservative, but likely more accurate, 18% reversal rate at the
second stage, the 68% figure climbs to 71%. See Liebman et al.,, Broken System II, supra note 27, at 18
n.103 (presenting a full reversal-rate equation, reflecting a more realistic estimate of reversals at the
second stage of review as: .41 + .18(.59) + .40(.48) = .71); supra notes 203—04 and accompanying
text.
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Decisions in capital cases are highly visible and closely scrutinized by the
public,”® and judges do not lightly reverse capital verdicts and order costly
do-overs. Nine out of ten of the nearly 2400 reversals during the Broken System
period were ordered by state judges elected to office by voters who profess to
support the death penalty, willing to remove judges who they believe do not, 20
and so chasten the governors they elect that state chief executives have all but
stopped awarding capital clemency even in egregious cases. 21t Most of the
remaining 10% of reversals were ordered by federal judges appointed by “law and
order” Presidents Nixon, Reagan, and Bush (the elder)—Judges whose reversal rate
in non-capital habeas corpus cases is a few percent or less.”’> The sensitivity of
elected state judges to the political risks from reversals is suggested by another
Broken System II finding. State judges are less likely, on average, to overturn
error-laden death verdicts originating in rural and small-town communities—where
reversals are likely to be more visible and controversial—than from cities, leaving
it to their life-tenured federal counterparts to weed out the rural and small-town
bad apples.*"

The willingness of state and federal judges to overturn flawed capital verdicts
reveals something important about them, however. On the whole, 2% and despite
their conservative and pro-death penalty proclivities and susceptibility to political
pressures, these judges are different from denizens of the communities that impose
most death sentences. They are less parochial and libertarian. By definition,
they have absorbed at least some cosmopolitanism and respect for layers of
government. They have sojourned at college and law school and work in state
capitals and urban hubs—at a distance from the personally and communally
invasive reality of the crimes they review. They listen attentively to the
out-of-state, big-firm, big-city lawyers who prosecute the appeals of many death
row inmates and have the best record of success of all capital lawyers.””* Their

29 See Gelman et al., supra note 15, at 231, n.64.

219 See Liebman et al., Broken System II, supra note 27, at 37-38; see Liebman, supra note 161, at
82. The rare state judges who have reversed all or nearly all death sentences they reviewed have
been unceremoniously voted out of office and often have been replaced by judges even more loath to
overturn any death sentence than the original judge was loath to affirm the sentence—more than
counterbalancing the effect of the former. See Liebman et al., Broken System II, supra note 27, at 39,
65 & nn.161, 209.

2 See Liebman, supra note 161, at 2117 n.211 (citing sources).

212 1 jebman et al., Broken System II, supra note 27, at 38-39; see also King et al., supra note 207,
at 10 (reporting on district court (i.e., non-final) outcomes of a sample of federal habeas corpus
petitions filed in a sample of federal courts between 2000 and 2002, in which the reversal rate for
capital cases was 35 times higher than that in non-capital cases).

213 Liebman et al., Broken System II, supra note 27, at 336 (teprised in Gelman et al., supra note
15, at 247).
214 For an exception, see infra note 225 and accompanying text.

215 | iebman et al., Broken System I, supra note 27, at 318 (teprised in Gelman et al., supra note
15, at 250-52) (noting that capital prisoners are more likely to have their convictions reversed in
federal habeas proceedings when they are represented by out-of-state, big-firm lawyers than when



