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Abstract

Over recent years, many states have taken steps to refine and modernize their investment treaties.
They have done this to, among other things, clarify what were often vaguely worded standards, insert
provisions on procedural and jurisdictional questions, and expand the express ability of states to issue
binding interpretations on certain questions. Together, these reforms can help narrow states’ exposure
to claims and liability under investment treaties.

Those reforms, however, are typically only included in newer treaties or model agreements. States
typically have legacies of existing treaties that are “old-style” and therefore are still exposed to claims,
litigation, and potential damages awarded under those agreements. To mitigate that exposure, states
can exercise the important powers they possess as “masters of their treaties” and use practice and
agreement to help shape interpretation of treaty provisions. This note focuses on this strategy. In
addition to setting out the general rules regarding state practice and agreement as a means of
influencing treaty interpretation, it (1) identifies three issues in investment treaty law—FET, MFN, and
shareholder rights—that may be particularly ripe for proactive efforts by states applying this
interpretive strategy; and (2) sets out a series of questions that aim to facilitate interstate efforts to
identify consensus on these controversial treaty provisions.

The Global Economic Governance Programme is directed by Ngaire Woods and has been made
possible through the generous support of Old Members of University College. Its research projects are
principally funded by the Ford Foundation (New York), the International Development Research
Centre (Ottawa), and the MacArthur Foundation (Chicago).

' Senior Legal Researcher, Columbia Center on Sustainable Investment.
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1. The Issue: Existing Treaties

Over recent years, many states have taken steps to refine and modernize their investment treaties.
They have done this to, among other things, clarify what were often vaguely worded standards, insert
provisions on procedural and jurisdictional questions, and expand the express ability of states to issue
binding interpretations on certain questions. Together, these reforms can help narrow states’ exposure
to claims and liability under investment treaties.

Those reforms, however, are typically only included in newer treaties or model agreements. States
commonly have legacies of existing treaties that are of the “old-style” and therefore are still
exposed to claims, litigation, and potential damages awarded under those agreements. This risk is
particularly acute given that tribunals have often permitted investors to “treaty shop” to obtain
favorable protections, and have also permitted investors to use the most-favored nation provision to
“import” more investor-friendly (or at least less clear) provisions from other treaties.

The question therefore is what to do about existing treaties? There are three main options:

e Termination

¢ Renegotiation (both of which can be accomplished through negotiation of a new, umbrella
treaty); and

e Interpretation

This note focuses on interpretation, which can be pursued independently or in conjunction with the
other two strategies. Even if, for example, an agreement is terminated, it will likely have a survival
period during which time interpretations can also apply.

1.2 Interpretation: Exercising the powers of states as masters of their treaties

As explained in greater detail in Annexes 1-3, under both customary international law and the Vienna
Convention on the Law of Treaties (VCLT), states are considered to be “masters of their treaties”, and
have the power to shape the interpretation of those treaties over time through their statements and
actions.

By taking such steps as issuing joint interpretations with their other treaty parties, exchanging
diplomatic notes, making unilateral declarations, and submitting briefs as non-disputing parties or
respondents, states can clarify uncertainties and ambiguities in treaty texts on a range of jurisdictional,
procedural and substantive issues such as the meaning of the fair and equitable treatment obligation,
the role of the most-favored nation obligation, the scope of consent to arbitration, and a range of other
issues. Under international law on interpretation of treaties, such acts, when evidencing subsequent
practice and subsequent agreement, must be taken into account by tribunals in disputes arising under
those agreements.
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Importantly, states can use their statements and actions to actively mold the agreements.
Interpretations need not necessarily reflect or be consistent with the original intent of the parties at the
time of signing the treaty. Rather, international law recognizes that states have the power to ensure
that treaties remain living instruments whose meaning can evolve over time.

But timing is important to the effectiveness and force of these interpretations. Actions taken during the
course of a dispute to establish subsequent practice or agreement may, rightly or wrongly, be viewed
by tribunals as improper tactics to avoid liability rather than legitimate efforts to clarify vague
standards. Indeed, the timing of interpretations has seemed to influence both the Pope & Talbot
tribunal’s critical view of the FTC interpretation of NAFTA Article 1105, and the United States’ view of
Ecuador’s efforts to secure common interpretation of the “effective means” provision. Both the FTC’s
interpretation and Ecuador’'s attempt at a joint interpretation came after a tribunal had issued its
decision on liability in favor of the claimants, and both were questioned as attempts to interfere with
those awards."

To avoid these concerns, it would be ideal for states to take steps to clarify the meaning of their
treaties on a prompt and ongoing basis, especially before disputes arise.? Consequently, this note
highlights certain issues that may be open and patrticularly ready for interpretation.
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