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I. SUMMARY  

 

1. Legal representation is fundamental to safeguarding access to the legal system. Yet, in the United 
States, millions of people who are poor or low-income are unable to obtain legal representation 
when facing a crisis such as eviction, foreclosure, domestic violence, workplace discrimination, 
termination of subsistence income or medical assistance, loss of child custody, or deportation. 
Indeed, in the U.S., only a small fraction of the legal problems experienced by low-income people—
fewer than one in five—is addressed with the assistance of legal representation.1  
 

2. Studies indicate that lack of legal representation impairs the ability of low-income people to 
effectively navigate the court system and attain successful outcomes.2 Represented parties enjoy 
statistically more favorable results in housing,3 family law,4 child welfare,5 small claims,6 and 
employment-related civil rights cases.7 Those who are represented by an attorney before 
administrative agencies governing such vital issues as social security, immigration, and 
unemployment also have higher success rates—in some cases up to two or three times higher—
than those who are unrepresented in comparable cases.8 In immigration removal proceedings, 
representation can have a substantial impact on whether a person is able to remain in the country.9 
 

3. A categorical right to counsel in civil cases, including in immigration removal proceedings, is not 
recognized under the federal Constitution.10 On the contrary, the U.S. Supreme Court has created a 
presumption against appointing counsel in any civil case in which physical liberty is not in the 
balance.11 Compounding this problem, the Legal Services Corporation, which is the primary 
mechanism in the United States for providing civil legal services to people who are poor and low-
income, is underfunded and severely restricted. The result is a crisis in unmet legal needs which 
disproportionately harms racial minorities, women, and those living in poverty, and which 
particularly impacts those in immigration proceedings. 

 

4. The United States government has taken important steps since its last UPR to address the civil 
justice gap.  But there is much more that it will need to do in order to fulfill its human rights 
obligations to ensure access to justice.  Direct steps the government should take to increase access 
to counsel in civil cases include: supporting research into the impact of lack of counsel in civil cases; 
fully funding the Legal Services Corporation (LSC); lifting restrictions that prevent clients of LSC 
programs from securing their rights; strengthening the Department of Justice’s Access to Justice 
Initiative with respect to civil legal services, including immigration matters; supporting efforts to 
establish a civil right to counsel at the subnational level; and establishing a right to counsel in federal 
civil cases in which basic needs are at stake, including in immigration proceedings. 
 

5. To fulfill its human rights commitments to ensure access to justice, the United States should 
therefore: 

a. Increase its efforts to assure access to legal representation in civil cases;  
b. Promote and support subnational efforts to establish a right to counsel for individuals in 

civil cases in which basic needs are at stake; and  
c. Establish a right to counsel for individuals in federal civil cases where basic needs are at 

stake, including in immigration removal proceedings. 
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II. LEGAL FRAMEWORK 

 
6. In the United States, there is no federal constitutional right to counsel in most categories of civil 

cases, including in immigration proceedings.12 On the contrary, the U.S. Supreme Court has created 
a presumption against appointing counsel in civil cases in which physical liberty is not in the 
balance.13 In fact, in Turner v. Rogers, the Court declined to recognize a categorical constitutional 
right to counsel even in some civil cases in which lengthy prison sentences are imposed.14 
 

7. Millions of people in the United States annually must navigate the court system without a lawyer 
because they are unable to afford legal representation.15  A large percentage of people who are 
unrepresented in fact would qualify for federal or state-funded legal aid but do not receive it due to 
the limited resources for legal providers.16  Furthermore, many low-income people are ineligible for 
these services because they do not meet the extremely low financial eligibility criteria relied on by 
the providers.17   Meanwhile, many categories of indigent immigrants in need of legal assistance are 
ineligible for federally-funded legal services altogether due to funding restrictions that condition 
eligibility for services on immigration status.18  
 

8. During the 2010 UPR process, the U.S. Government accepted, at least in part, several 
recommendations related to and implicating access to counsel in civil cases, including: 

 81. Take the necessary measures in favor of the right to work and fair conditions of work so that 

workers belonging to minorities, in particular women and undocumented migrant workers, do 

not become victims of discriminatory treatment and abuse in the work place and enjoy the full 

protection of the labour legislation, regardless of their migratory status (Guatemala); 

 The U.S. accepted this recommendation in part, noting that “Members of minority 

groups enjoy important anti-discrimination and labor protections. While labor laws 

apply to undocumented migrant workers, such individuals may not be entitled to certain 

types of remedies.” 

 109. Promote equal socio-economic as well as educational opportunities for all both in law and 

in fact, regardless of their ethnicity, race, religion, national origin, gender or disability (Thailand); 

 113. That further measures be taken in the areas of economic and social rights for women and 

minorities, including providing equal access to decent work and reducing the number of 

homeless people (Norway); 

 114. Increase its efforts to effectively guarantee human rights of persons with disabilities, while 

welcoming the signing of the Convention and urging their prompt implementation (Costa Rica);  

 116. Continue its intense efforts to undertake all necessary measures to ensure fair and equal 

treatment of all persons, without regard to sex, race, religion, colour, creed, sexual orientation, 

gender identity or disability, and encourage further steps in this regard (Israel); 

 165. Further foster its measures in relation to migrant women and foreign adopted children that 

are exposed to domestic violence (Republic of Moldova); 

 167. Take effective steps to put an end to child prostitution, and effectively combat violence 

against women and gun violence (Islamic Republic of Iran); 

 185. Ensure that migrants in detention, subject to a process of expulsion are entitled to counsel, 

a fair trial and fully understand their rights, even in their own language (Guatemala); 
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 The U.S. accepted this recommendation “insofar as ‘entitled’ to counsel means that a 

migrant in removal proceedings in immigration court enjoys the right to counsel at 

his/her own expense, and ‘fully understand their rights’ means to have been provided 

information in a language they understand.” 

 195. Ensure the realization of the rights to food and health of all who live in its territory (Cuba); 

 196. Expand its social protection coverage (Brazil); 

 198. Reinforce the broad range of safeguards in favour of the most vulnerable groups such as 

persons with disabilities and the homeless to allow them the full enjoyment of their rights and 

dignity (Morocco); 

 214. Make greater efforts to guarantee the access of migrants to basic services, regardless of 

their migratory status (Uruguay). 

III. U.S. COMPLIANCE WITH ITS INTERNATIONAL HUMAN RIGHTS OBLIGATIONS 

 

9. The United States’ obligation to ensure equal and meaningful access to legal representation in civil 
cases where basic needs are at stake, including in immigration proceedings, derives, in part, from 
the Universal Declaration of Human Rights (Article 10); the Convention on the Elimination of All 
Forms of Racial Discrimination (Articles 5 and 6); and the International Covenant on Civil and 
Political Rights (Articles 2, 14, and 26).  In 2014, both the Committee on the Elimination of All Forms 
of Racial Discrimination and the Human Rights Committee raised concerns about access to justice in 
the United States, and in particular access to legal representation in civil cases, including in 
immigration proceedings.19 
 

10. Notwithstanding the progress outlined below, there remains a significant access to justice crisis in 
the United States.  This crisis makes it impossible for millions of people -- including persons with 
disabilities, victims of domestic violence, and migrants -- to access meaningful legal representation 
necessary to protect their rights to fair and equal treatment, to reinforce the broad range of 
safeguards available to the most vulnerable groups, and to ensure the full enjoyment of all rights, 
including the rights to food, health, work and fair conditions of work, and social protection.  
(Recommendations 81, 109, 113, 114, 116, 165, 167, 185, 195, 196, 198, 214) 
 

11. The U.S. government has engaged several initiatives to mitigate the lack of a right to legal 
representation in civil proceedings, including:  

 the Legal Services Corporation (“LSC”), established in 1974, as the primary means of providing 
civil legal aid for indigent persons in the U.S.; 

 the Access to Justice Initiative (“ATJ”), established in 2010 by the U.S. Department of Justice in 
response to what it recognized as “the access-to-justice crisis in the criminal and civil system;”20 
and 

 four additional programs to address concerns surrounding access to justice for immigrants, in 
particular: the Legal Orientation Program (“LOP”), the Legal Orientation Program for Custodians 
of Unaccompanied Alien Children (“LOPC”), the BIA Pro Bono Project, and the “Justice 
AmeriCorps” program to provide representation to unaccompanied immigrant children. 
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12. The Legal Services Corporation, the primary delivery system for federal legal aid for low-income and 
poor people in the United States, has experienced crushing budget cuts and imposition of onerous 
restrictions that limit who qualifies for representation and the kinds of services they may receive. 
Congressional appropriations for LSC have steadily decreased over the past several years, from $420 
million in 2010 to $365 million in 2014.21 As a result of funding cuts, since 2010, LSC has been forced 
to eliminate more than 1,000 staff positions and close more than 30 offices.22 LSC-funded programs 
have nowhere near the funding and resources necessary to respond to the need for legal services.23 
LSC-funded organizations are also unable to meet the legal needs of immigrants and many low-
income and poor clients because of restrictive federal rules governing who may receive their legal 
services and the types of activities they may engage in. Beyond those restrictions, LSC-funded 
organizations face a further challenge: the LSC appropriations legislation restricts and limits the 
activities of LSC grantees by extending the federal restrictions to all the grantees’ activities, even 
those fully financed with non-LSC funding.24 This has been called the “poison pill restriction” due to 
the impediments it places on the legal tools and activities available to organizations that take even a 
single dollar of LSC funding.25 
 

13. The Administration and the United States Senate Appropriations Committee have advocated the 
repeal of some restrictions on LSC funding.  This effort made some progress in 2010, when the U.S. 
House of Representatives and U.S. Senate removed from the appropriations law the restriction that 
had barred LSC grantees from claiming, collecting, and retaining attorney fee awards.26 However, 
the President’s and Senate’s efforts to remove the other restrictions on LSC funded entities in the 
2011 appropriations bill failed, including an effort to repeal the “poison pill” restriction on LSC-
funded entities. Despite President Obama’s request to Congress to remove the poison pill 
restriction, and despite the harms caused by the restriction on non-LSC funds, the broad restriction 
remains. 
 

14. ATJ is a positive new federal initiative in the United States with potential for expanding civil legal 
representation and responding to unmet civil legal needs, albeit in modest respects. ATJ has already 
improved access to civil legal services in some areas. For example, ATJ collaborates with other 
federal agencies to help them discover ways to incorporate civil legal services into their work as a 
means of advancing their respective agency missions. ATJ has launched the Legal Aid Interagency 
Roundtable (“LAIR”), which works with participating federal agencies to increase public awareness 
of the impact of civil legal aid in furthering federal agencies’ efforts to increase access to education, 
employment, health, and housing, and to remove barriers that prevent access to federal programs.27 
In addition, ATJ has collaborated with other organizations and agencies to improve access to civil 
legal services and, importantly, to create an independent structure to produce research on civil legal 
aid, the dimensions and drivers of unmet legal needs, and the relative effectiveness of diverse 
methods and forms of civil legal aid.28  
 

15. Nevertheless, ATJ faces significant constraints and requires more funding and staff to have the 
impact that is needed. Currently, ATJ is operating at limited capacity without a permanent senior 
counselor and with insufficient staffing. With approximately six staff members, ATJ does not have 
the capacity to carry out its own research or analysis, to disseminate best practices, or to engage 
extensively in public education efforts to raise awareness around the importance of civil legal 
assistance in the United States. While positive, it is a modest intervention in its current form. 
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16. In addition to the LSC and ATJ, new federal efforts to improve access to justice for immigrants are 
positive and promising. However, they remain inadequate to address the civil justice gap in the 
United States. LOP and LOPC are both designed primarily as “know-your-rights” trainings and do not 
provide any right or even access to legal representation to individuals in immigration proceedings. 
Instead, they seek to educate people on how to better represent themselves. Although such training 
is helpful, it is no substitute for legal representation. The BIA Pro Bono Project and Justice 
AmeriCorps, on the other hand, do seek to provide legal representation to individuals in limited 
circumstances. While these projects are steps in the right direction, the scale of both must be 
expanded in order to make a difference for the vast majority of immigrants. 
 

17. While overall immigration representation statistics have improved in recent years, in 2013, only 59% 
of immigrants in removal proceedings had legal representation.29  Numbers for detained immigrants 
are much lower.30  This is despite studies showing higher success rates for represented immigrants 
who are not in custody.  A recent study in New York found that 74% of non-detained immigrants 
with counsel prevailed in their cases, compared to a mere 13% of non-detained immigrants without 
counsel.31 
 

18. There have been notable efforts at the subnational level to improve access to justice in civil cases 
where basic needs are at stake, and the federal government should support their implementation. 
These include: the program instituted by California’s Sargent Shriver Civil Counsel Act, which is 
examining the cost effectiveness of civil counsel;32 the New York Immigrant Family Unity Project, 
which provides representation for detained immigrants facing deportation;33 and the San Francisco 
pilot project to provide counsel in eviction cases.34 Broader-scale efforts in New York City include a 
pending proposal to provide counsel in housing eviction cases35 and a pilot program to ensure legal 
assistance in every foreclosure proceeding.36 Few such pilot programs exist, though there is great 
need for more research into who is affected by a lack of meaningful representation in civil cases, 
especially in minority or vulnerable communities.  

 

19. Additionally, federal funding can be tied to whether a state provides counsel in civil cases for 
vulnerable communities or in cases implicating basic human needs. For example, the Child Abuse 
Prevention and Treatment Act requires states accepting federal funds for child abuse programs to 
appoint a “guardian ad litem” for the child in all dependency cases.37 A similar mechanism could be 
implemented with respect to the appointment of legal representation in other instances related to 
federal funding. 

 
19. Specifically, to fulfill its human rights commitments and ensure meaningful and equal access to 

counsel in civil cases, including in immigration proceedings, the federal government should adopt 
the following recommendations: 

 Increase its efforts to provide meaningful access to legal representation in civil cases where 
basic needs are at stake, including immigration proceedings; 

 Promote and support subnational efforts to establish a right to counsel for vulnerable 
individuals in civil cases where basic needs are at stake; and 

 Establish a right to counsel for individuals in federal civil cases where basic needs are at stake, 
including in immigration removal proceedings. 
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III. CONCLUSION 

 

20. By signing the Universal Declaration of Human Rights and by ratifying the International Covenant on 
Civil and Political Rights and the International Convention on the Elimination of All Forms of Racial 
Discrimination, the United States committed itself to ensuring meaningful and equal access to 
justice. As part of its commitment, the United States must ensure access to counsel in civil cases, 
especially where basic human needs are at stake. To meet its obligations, the federal government 
should increase its efforts to provide meaningful access to legal representation in civil cases where 
basic needs are at stake, including immigration proceedings; promote and support subnational 
efforts to establish a right to counsel for vulnerable individuals in civil cases where basic needs are 
at stake; and establish a right to counsel for individuals in federal civil cases where basic needs are 
at stake, including in immigration removal proceedings.  
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