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The Human Rights Institute is the focal point of international human rights education,
scholarship, and practice at Columbia Law School. Founded in 1998, the Institute fosters the
development of a rich and comprehensive human rights curriculum and builds bridges between
theory and practice, between law and other disciplines, between constitutional rights and
international human rights, and between Columbia Law School and the worldwide human rights
movement. Through our Human Rights in the United States project, we are working to build the
capacity of state and local governments to use human rights in their daily work and secure
federal support for state and local human rights implementation.

The International Association of Official Human Rights Agencies (IAOHRA), founded in 1949,
is a non-profit membership association of over 150 state and local statutory civil and human
rights and human relations agencies mandated by state, county or city governments to enforce
human and civil rights and/or to conduct research, training, and public education (“Human
Rights Agencies”).
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. SUMMARY

1. The United States has repeatedly affirmed that state and local governments are vital to
comprehensive human rights implementation within and throughout the country. During the
2010 UPR, the Legal Adviser to the U.S. State Department emphasized that “the best human
rights implementation combines overlapping enforcement by . . . the federal government
working together with state and local partners.”* Indeed, state and local authorities are on the
front lines of addressing key human rights issues, including housing, employment, criminal
justice and education. This includes the over 150 state and local civil and human rights
agencies that enforce federal, state and local human and civil rights laws and/or conduct
research, training and education, and issue policy recommendations within the United States?
(“Human Rights Agencies”). It also encompasses the full array of state and local officials
with decision-making and enforcement authority, including governors, state attorneys
general, mayors, state legislators, city council members, law enforcement, city, county and
town executives, and boards of supervisors.

2. Despite the recognized importance of state and local agencies and officials in effective
human rights promotion and protection within the United States, there is no coordinated
federal effort to engage state and local actors in implementation within the U.S. To date, no
permanent government entities are tasked to encourage, coordinate and support human rights
education, monitoring or implementation at the state and local levels. There is no federal
clearinghouse to offer guidance or technical assistance on human rights treaties or U.N.
expert recommendations, or how international human rights standards relate to law and
policy. No focal points exist to collect and disseminate recent developments or to translate
international standards into domestic practice. The United States also lacks a national human
rights monitoring body, such as an NHRI.

While human rights transcend the jurisdictional divides of federal, state and local
governments, the federal government is ultimately responsible for treaty compliance
throughout and within the United States.

3. In recent years, the federal government has taken some promising steps to improve federal
coordination around treaty reporting and to expand outreach and engagement with state and
local governments around human rights. While laudable, these steps are insufficient to
educate state and local governments about international human rights obligations or to
support or encourage efforts to implement human rights. As a result, many state and local
officials are unaware of the treaties the U.S. has ratified and their obligations with respect to
treaty implementation.® This lack of basic human rights education is compounded by
resource and staffing constraints at the state and local level, which further impede the
promotion and protection of human rights. State and local governments thus lack the
capacity necessary to effectively collect and analyze data on human rights compliance and
take other necessary steps to implement human rights.

4. What currently exists at the federal level is an ad-hoc approach to human rights reporting and
implementation, which lacks meaningful avenues for state and local government
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participation.* Myriad examples illustrate how the current lack of accountability has led to
persistent gaps in human rights protections in areas within state and local jurisdiction. These
include the impact of the recent mortgage crisis, which resulted in disproportionate rates of
homelessness in communities of color,® and the persistence of employment inequality for
women.® In recent months, the devastating effects of racial profiling and police brutality
have garnered the attention of the international community as well.’

5. State and local governments are increasingly expressing interest in promoting and protecting
human rights. A number of states and localities have explicitly incorporated international
human rights standards into local law, policy and practice.® In 2013, both the IAOHRA — the
umbrella organization of Human Rights Agencies — and the U.S. Conference of Mayors, an
organization representing cities of 30,000 residents or more, passed resolutions committing
to promote and protect human rights locally.® While existing efforts are promising, they lack
the coordination and resources necessary to ensure their sustainability. A more
comprehensive and coordinated approach to human rights implementation requires sustained
federal guidance and support. Indeed, state and local actors have specifically requested
federal support,’® but to date, little responsive action has been taken.

6. As described below, the United States federal government has many untapped tools at its
disposal to encourage and incentivize state and local implementation.** These include
developing a federal focal point for educating state and local governments about human
rights and providing tangible resources and support for their efforts.

7. The information presented here is based upon interviews and outreach to state and local
agencies and officials, as well as independent research conducted by the Columbia Law
School Human Rights Institute, in partnership with state and local actors.*?

1. LEGAL FRAMEWORK

8. According to the U.S. Constitution, ratified treaties constitute “the supreme Law of the
Land.”*® By virtue of our federal system, federal, state and local authorities share
responsibility for implementation of international human rights obligations. When ratifying
the International Covenant on Civil and Political Rights, the International Convention on the
Elimination of All Forms of Racial Discrimination and the Convention Against Torture, the
U.S. included some variation of the following understanding:

this Convention shall be implemented by the Federal Government to the extent
that it exercises jurisdiction over the matters covered therein, and otherwise by the
state and local governments. To the extent that state and local governments
exercise jurisdiction over such matters, the Federal Government shall, as
necessary, take appropriate measures to ensure the fulfilment of this

Convention.
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Such shared authority is consistent with international law, which permits the United States to
delegate human rights implementation to subnational governments, while remaining
ultimately responsibility for treaty compliance.™

9. Current case law and the U.S. federal system prohibit the federal government from
compelling state and local governments to comply with human rights obligations.*®
However, there are numerous avenues to encourage and support state and local human rights
monitoring and implementation, in line with U.S. treaty obligations and commitments.

10. During the 2010 UPR process, the U.S. Government accepted several recommendations
related to strengthening state and local implementation:

e 65. Review its laws at the Federal and State levels with a view to bringing them in
line with its international human rights obligations (Egypt)

e The U.S. supported this recommendation, emphasizing that “We regularly
engage in such reviews of our laws in light of our human rights obligations,
including through the enforcement of our Federal civil rights laws and
implementation of our domestic civil rights programs, litigation and judicial
review, our reports to UN human rights treaty bodies, engagement with UN
Special Procedures, and active discussions with civil society. Although the
Federal government does not consistently or systematically review State laws,
our civil rights mechanisms allow for review of State laws, as appropriate.”
(emphasis added)

e 87. Incorporate human rights training and education strategies in their public policies
(Costa Rica).

e The U.S. supported this recommendation, while stating “Programs at the
Federal and State levels provide training on human rights, particularly on
issues related to civil rights and non-discrimination; we are continuing to
explore ways to strengthen such programs.” (emphasis added)

e 74.That a human rights institution at the federal level be considered in order to
ensure implementation of human rights in all states (Norway).

e The U.S. supported this recommendation, noting “There are Federal and State
institutions to monitor human rights; we are considering whether this network
of protection is in need of improvement.” (emphasis added)

11. The U.S. did not accept recommendations that called expressly for the creation of a national
human rights institution, which included the following:
e 72. Establish a national human rights institution, in accordance with the Paris
Principles (Egypt, Germany, Ghana, Sudan, Bolivarian Republic of Venezuela);
e 73. Implement recommendations of the United Nations human rights bodies
concerning the establishment of an independent national human rights institute in line
with the Paris Principles (Russian Federation); Taking necessary steps to establish an
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independent national human rights institution, in accordance with Paris Principles, in
order to strengthen human rights at federal and state level in addition to the local
level. (Qatar); Establish an independent national human rights institution in
accordance with Paris Principles, to monitor compliance with international standards
and to ensure coordination in implementing its human rights obligations between
federal, state and local governments (Republic of Korea); Establishment of an
independent national human rights institution compliant with Paris Principles at
federal level with appropriate affiliated structures at state level (Ireland).

12. Importantly, the 2010 UPR recommendations to the United States reiterate the Concluding
Observations of several treaty bodies:

a. In 2014, the Committee on the Elimination of All Forms of Racial Discrimination called
on the U.S. to “create a permanent and effective coordinating mechanism, such as a
national human rights institution ... to ensure the effective implementation of the
Convention throughout the State party and territories under its effective control; monitor
compliance of domestic laws and policies with the provisions of the Convention; and
systematically carry out anti-discrimination training and awareness-raising activities at
the federal, state and local levels” and “to widely publicize the concluding observations
of the Committee.”"’ These recommendations echoed the Committee’s 2008 call for “an
independent national human rights institution” and “appropriate mechanisms to ensure a
co-ordinated approach towards the implementation of the Convention at the federal, state
and local levels,” which were coupled with a call for increased human rights education
for government officials.'®

b. In 2014, the Human Rights Committee called on the U.S. to “strengthen and expand
existing mechanisms mandated to monitor the implementation of human rights... [and]
provide them with adequate human and financial resources or consider establishing an
independent national human rights institution.”® In 2006, the Committee called for the
creation of mechanisms to facilitate more comprehensive reviews of compliance at all
levels of government and foster follow-up with the Concluding Observations,
emphasizing that action was needed to ensure that federal and state laws comply with the
treaty in a number of areas.”

c. Inits last review of the United States, the Committee on the Rights of the Child similarly
voiced concern over the lack of a national human rights institution.?

d. After its 2010 U.S. Country visit, the Working Group of Experts on Peoples of African
Desce2r21t recommended that the United States create a national human rights monitoring
body.

e. The Working Group on Business and Human Rights, too, has noted that incentives for
human rights compliance from federal, state and local authorities are needed to bolster
respect for human rights among businesses.?®
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1. U.S. COMPLIANCE WITH ITS INTERNATIONAL HUMAN RIGHTS
OBLIGATIONS

13. In its recent reports to U.N. treaty bodies, the U.S. has “fully agree[d] that mechanisms
designed to strengthen coordination are critical,” emphasizing that “[t]he United States
continues to examine ways to improve human rights treaty implementation at all levels of
government.”24

14. U.S. recognition of the valuable role of state and local governments is laudable, but the U.S.
continually offers an incomplete picture of the context in which they operate. The U.S.
typically indicates that state and local governments already provide “complementary
protections and mechanisms” that “reinforce the ability of the United States to guarantee
respect for human rights.” * However, the U.S. fails to acknowledge the challenges that state
and local actors face in fully participating in human rights monitoring and implementation.
These constraints range from — and extend beyond — limited knowledge of international
human rights standards to broader structural issues. Even where state and local governments
have an awareness of international human rights and the will to engage in monitoring and
implementation, they have limited capacity to do so0.°

15. While offering a potential infrastructure for human rights implementation, the
“complementary [federal, state and local] protections and mechanisms” discussed in U.S.
reports to the treaty bodies are neither oriented around international human rights treaty
standards nor adequately resourced to monitor or promote compliance with these standards.?’
A more comprehensive national approach to human rights implementation will require
federal mechanisms and initiatives to support, incentivize and coordinate state and local
efforts to comply with international human rights treaty standards through education, training
and other means.

16. In recent years, the Obama Administration has taken a number of important steps to improve
federal coordination around treaty reporting and implementation:

a. The United States has created a federal level inter-agency Equality Working Group to
coordinate federal agencies around human rights.?®

b. The U.S. has stepped up efforts to inform state and local actors about treaty review
processes. In 2014, the State Department’s Office of the Legal Adviser sent letters to
state and local governments, emphasizing the U.S. “commitment to protecting human
rights domestically through the operation of our comprehensive system of laws, policies,
and programs at all levels of government — federal, state, local, insular, and tribal,” and
noting that the U.S. is “proud of this shared role in upholding and protecting human
rights.”® The 2014 letter followed up on earlier communications to state and local actors
seeking input into U.S. treaty reports.®

c. In 2014, the U.S. included a mayor and a state attorney general in its delegations for the
ICCPR and CERD reviews.
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d. During the interactive dialogue with the Human Rights Committee, the Obama
Administration committed to disseminate the Human Rights Committee’s Concluding
Observations to state and local actors.

e. The State Department made a presentation on human rights treaties at IAOHRA
conferences in 2010, 2011 and 2012, and at the 2014 Equal Employment Opportunity
Commission conference for state and local agencies.

17. These are positive steps, yet more must be done to foster comprehensive and coordinated
human rights monitoring and implementation at the state and local level.

a. The Equality Working Group is a welcome development, but it has yet to be
institutionalized and, to date, it has not engaged with state and local governments.
Further, there is no publicly available information on the Working Group’s mandate,
membership or activities.

b. The State Department’s official communications with state and local governments
consists largely of letters focused on treaty reporting, and have not provided substantive
guidance on ways to foster state and local compliance with U.S. human rights
commitments and obligations.*

c. To date, the federal government has not disseminated U.N. Concluding Observations or
UPR recommendations to state and local government actors, nor has it offered guidance
on how they relate to state and local policy or on effective practices to bolster compliance
with these recommendations.

18. Moreover, there remains a significant gap in human rights implementation within the United
States. The persistence of racial and ethnic profiling, housing discrimination and disparities
in employment based on gender and race are a few of the ongoing concerns raised in the first
cycle of the UPR. (Recommendations 68, 101, 106, 197, 81, 115).

19. To ensure effective domestic human rights implementation, and fulfill its human rights
obligations and commitments, the United States, should, at a minimum:

a. Work across federal agencies and departments to identify avenues for more
comprehensive education and training for state and local agencies and officials on their
human rights obligations, including U.N. recommendations.

b. Consider mechanisms to provide resources and funding to state and local agencies and
officials to engage in human rights monitoring and implementation.

c. Take proactive measures to support establishment of transparent and effective
federal mechanisms mandated to coordinate with state and local officials around human
rights monitoring and implementation at the federal, state and local levels, including:

e afederal focal point to coordinate and liaise with state and local actors regarding
human rights implementation,

e areinvigorated Inter-Agency Working Group on Human Rights, and

e a National Human Rights Monitoring Mechanism, such as a U.S. Commission on
Civil and Human Rights.
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IV.  CONCLUSION

20. The United States has repeatedly emphasized a commitment to human rights for all. By
endorsing the Universal Declaration of Human Rights and ratifying the ICCPR, the CERD,
and the CAT, the federal government has undertaken obligations to promote and protect
human rights throughout the U.S., through all appropriate measures, including legislation,
education and policy.** To meet those obligations, and ensure that state and local
governments can reach their full potential to implement human rights, the United States must
develop a more comprehensive and coordinated approach to human rights implementation.
Specifically, the federal government must support, encourage and incentivize state and local
human rights promotion, monitoring, and implementation through (1) increased education
and training on international human rights standards, including recommendations from
international bodies; (2) funding to engage in human rights implementation and compliance
and (3) institutionalized, transparent and effective federal human rights mechanisms
mandated to coordinate with state and local governments, such as a designated federal focal
point on human rights, a reinvigorated Interagency Working Group on Human Rights, and a
U.S. Commission on Civil and Human Rights.
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Periodic Review of the United States Human Rights Record, at 11, Nov. 5, 2010, available at
http://www.charityandsecurity.org/system/files/02.05.10%20UPR%20Town%20Hall%20Transcript.pdf. Yet that
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office is not mandated to address domestic human rights implementation and has lacked permanent leadership for a
year. See Letter from Robin Toma, Exec. Dir., Los Angeles County Human Relations Comm’n, to Reta Jo Lewis,
Special Representative for Global Intergovernmental Affairs (May 3, 2011) (on file with Columbia Law Sch.
Human Rights Inst.); Office of Intergovernmental Global Affairs, Biography, at
http://www.state.gov/s/srgia/c38305.htm (last visited June 12, 2014); Mike DeBonis, Reta Jo Lewis, ex-State
Department official, enters D.C. mayor race, Washington Post, July 2, 2013. Nevertheless, state and local actors
interested in participating in treaty reviews have been directed to contact that office. See Letter From Principal Deputy
Legal Adviser McLeod, infra note 28 and accompanying text.

%8 See U.S. 2013 CERD Report, supra note 24, 9 4; 30 (“the newly established Equality Working Group creates a
forum for dialogue between civil society and the federal government on issues of equality and human rights”).

%% See Letter From Principal Deputy Legal Adviser McLeod to Governors of U.S. State and Territories (Feb. 18, 2014), available at
http://www.state.gov/s/l/releases/2014/223237.htm (disseminated to the U.S. Conference of Mayors, National
Association of Counties, National Governors Association, National Association of Attorneys General and
IAOHRA).

%0 See, e.g., Letter from Harold Koh, Legal Adviser, U.S. Dep’t of State, to State and Local Human Rights
Commissions (Dec. 21, 2010) (on file with Columbia Law Sch. Human Rights Inst.) (requesting information for
U.S. CERD and CAT reports); Letter from Harold Hongju Koh, Legal Adviser to the U.S. Dep’t of State, to State
and Local Human Rights Commissions (May 3, 2010), available at http://www.iaohra.org/storage/pdf/human-
rights-campaign/Letter from_HaroldKoh to Stateand%20LocalCommissions.pdf; Memorandum from Harold
Hongju Koh, Legal Adviser to the U.S. Dep’t of State, to State Governors on U.S. Human Rights Treaty Reports
(Jan. 20, 2010), available at http://www.state.gov/documents/organization/137292.pdf.

%! See Letter From Principal Deputy Legal Adviser McLeod, supra note 28.

% See, e.g. International Covenant on Civil and Political Rights, art. 2(2); 50, Dec. 16, 1966, 999 U.N.T.S.
171;Human Rights Comm., Gen. Comment No. 18, Non-Discrimination, {5, U.N. Doc. HRI/GEN/1/Rev.9 at 195
(1989), available at http://wwwZ1.umn.edu/humanrts/gencomm/hrcom18.htm ;Gen. Comment No. 31, Nature of the
General Legal Obligation on States Parties to the Covenant, § 7, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004),
available at http://www.unhchr.ch/tbs/doc.nsf/0/58f5d4646e861359¢1256ff600533f5f; International Convention on
the Elimination of All Forms of Racial Discrimination, arts. 2, 5, 7, Mar. 7, 1966, 660 U.N.T.S. 195; Comm. On the
Elimination of Racial Discrimination, 42nd Sess., March 1-19, 1993, General Recommendation No. 31,
Establishment of National Institutions to Facilitate Implementation of the Convention, 1 1(a)-(e), U.N. Doc. A/48/18
(Supp), 116 (Mar. 19, 1993).
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