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EMERGING FUNCTIONS OF FORMAL LEGAL INSTITUTIONS
IN CHINA’S MODERNIZATION
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INTRODUCTION

In 1977 when China’s leaders dedicated themselves to the four
modernizations, they consciously decided to reestablish formal legal
institutions as part of their ambitious plan of growth. In light of
China’s legal history since the Communist victory in 1949, this de-
cision is significant. Since 1949 law had borne the heavy imprimt of
politics; since the late nineteen-fifties, the Chinese leadership had
shown little concern for the fate of formal legal institutions; during
the Cultural Revolution, the legal system had virtually disap-
peared. But since 1977, despite fluctuations in economic policy the
attitudes of the leadership toward law, repeatedly echoed by lower-
level officials, have been noticeably positive and consistent. The ef-
forts that have been made recently to begin to build legal institu-
tions are quite remarkable.

This essay examines recent attempts in China to create a formal
legal system, identifies the principal themes associated with those
efforts, and analyzes some of the functions of the new institutions.
In one sense, this is an inquiry into what has come to be considered
“law” or ‘“legal” in China today.

The pages which follow first describe the lack of a legal tradition
in both historical and modern times, against which current at-
tempts to establish a legal system must be viewed. They then con-
sider the recent efforts to create a judicial system and revive legal
education and research, while identifying problems which long-es-
tablished administrative practices and institutions and current
policies pose for the new institutions. One conclusion reached here
is that the attempt to refashion the legal system apparently aims
at raising the regularity of official behavior and increasing stabil-
ity of expectations beyond levels previously known in China since
1949. At the same time, however, the future growth and autonomy
of legal institutions are likely to be limited by policies, procedures,
attitudes, and habits of behavior among officials and populace
alike. Specifically, the announced goal of regularity in making and
applying legal rules may be contradicted by the long established
mobilizational style of communist administration, by the dominant
role of the Communist Party, and by techniques of using the law as
an instrument to enforce discipline, assist in the implementation of
current policies, and deter violations of social order.

This essay then identifies some of the functions served by the
new institutions, of which the most prominent appear to be (1) re-
inforcement of discipline and maintenance of social order, (2) con-
trol of official arbitrariness, and (3) prospective guidance of organi-
zational and individual behavior, particularly economic. No institu-
tion serves only one function, and Chinese legal institutions al-
ready serve mutually inconsistent ones. Moreover, in the future
some of their functions may change in ways unforeseen or unin-
tended by their creators.

Lastly, some observations have been included on the role of law
in China’s international economic relations. New laws and regula-
tions have been adopted recently and more are to come. The lead-
ership appears to have the goal of establishing a framework for for-
eign economic activity in China, including direct investment and a
variety of transactions hitherto uncommon or unknown in the
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China trade. But progress towards creation of a system of clear and
consistently-enforced rules to guide foreigners and Chinese officials
alike is likely to be very slow.

1. CHINESE LAw: THE FirsT THIRTY YEARS

Every successful revolution destroys much of the legal system of
the society it has conquered. Thereafter, the government that fol-
lows, at some time however postponed, has had to create a new
legal order. So too with China. But the Chinese case is possibly ex-
ceptional in that after the triumph of the Communist Party in
1949, China’s leaders—led by China’s most famous Leader—suc-
cessfully prevented for 30-odd years the growth of a clearly identifi-
able body of legal rules, and the emergence of special agencies of
the state created for the purpose of administering those rules. The
most recent efforts to build a legal system are best understood if
the previous partial creation—and partial destruction—of an earli-
er post-revolutionary Chinese legal system in the nineteen fifties
are recalled.!

A. The Traditional Background

Even before looking briefly at the nineteen fifties, however, it is
necessary to pause for a moment to reflect on some salient features
of China’s traditional society as they shaped the role of law in that
society.? The history of legal institutions in China since 1949 sug-
gests the existence of some strong continuities in Chinese cultural
assumptions about law and the role of law, and also suggests that
the current efforts at institution-building may lead to basic
changes in Chinese attitudes towards law.

At the risk of oversimplification, it is useful to isolate four sig-
nificant aspects of law in traditional Chinese society:

1. THE PREVALENCE OF INFORMAL SETTLEMENT OF DISPUTES AND
PUNISHMENT OF MINOR OFFENSES

The traditional imperial bureaucracy descended territorially only
to the level of the xian (county) magistrate, who in the Qing dy-
nasty, as the lowest government official, governed perhaps two
hundred and fifty thousand persons. Given the relatively large size
of each magistrate’s jurisdiction de facto civil authority was in the
most part lodged in the local power groups: landlords, the village
heads, the merchant guilds, the clan (which united all persons de-
scended from common ancestors), and, of course, the family. All of

- ' For background on the Chinese legal system and Chinese law prior to the Cultural Revolu-
tion, see among others, Shao-chuan Leng, Justice in Communist China, New York: Oceana, 1967;
Victor H. Li, Law Without Lawyers, Stanford: Stanford Alumni Association, 1977; Jerome Alan
Cohen, The Criminal Process in the People’s Republic of China; Cambridge: Harvard University
Press, 1968; Victor Li, “The Evolution and Development of the Chinese Legal System”, John M.
H. Lindbeck, ed., China: Management of a Revolutionary Society, Seattle: University of Wash-
ington Press, 1971; Stanley B. Lubman, “Form and Function in the Chinese Criminal Process”,
Columbia Law Review Vol. 69, No. 4 (1969); and Stanley B. Lubman, “Mao and Mediation: Poli-
tics and Dispute Resolution in Communist China”, California Law Review Vol. 55, (1967).

2See John K. Fairbank, The Cambridge History of China Vol. 10 Late Ch’ing 1800-1911 Part I
pp- 9-24; Cambridge University Press 1978; Sybille Van Der Sprenkel, Legal Institutions in
Manchu China, London: Athlone Press, 1962; Derk Bodde and Clarence Morris, Law and Imperi-
al China, Cambridge; Harvard University Press, 1967; and Qu Tongzu, “The Qing Law: an Anal-
ysis of Continuity and Change,” Social Sciences in China, 1980, No. 3, pp. 103-114; Li, Law With-
out Lawyers, supra note 1.
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these in theory served to heal many social rifts, largely by provid-
ing mechanisms for informal dispute settlement and by exerting
pressure on disputants or other violators of social order to pre-
serve social harmony.

2. THE LACK OF FUNCTIONAL SEPARATION BETWEEN LAW AND
BUREAUCRACY

Traditional China possessed an intricate criminal code. Records
of past cases were preserved, which, although they had no binding
precedental "authority, provided guidance to judges. There were
legal specialists among the officials, especially at the upper reaches
of the administration where all serious cases were reviewed, and
magistrates were assisted by legal clerks. But the administration of
law at the county level—where most cases began and ended—was
for the most part overseen by the local magistrates who more fre-
quently than not lacked legal training. Law, then, never attained
the status of a functionally specialized governmental activity.

3. THE SUBORDINATION OF LAW TO A DOMINANT STATE PHILOSOPHY

In traditional China law was essentially penal, functioning large-
ly to reinforce the state philosophy of Confucianism. It is true that
in most societies a major function of law is to support the domi-
nant philosophical and ethical systems, but the extent to which it
performed these functions in Chinese society made it unique in
kind, rather than merely different in degree. For example, the pun-
ishments prescribed by the criminal code for murder were gradu-
ated in accordance with the difference between the murderer and
the victim in the familial and social hierarchy. By the same token,
if the murder had been committed in pursuit of one’s familial
duties—if, for instance, it was committed to avenge the murder of
one’s father—the convicted person could be allowed special consid-
eration or pardon. In this system, “the hierarchic structure of roles
espoused by the classical teachings of kinship, taught obedience to
superiors, whether father or husband, gentry or official.” 3

4. POPULAR FEAR OF ENCOUNTERS WITH THE LEGAL SYSTEM

State philosophy, social structure, emphasis on informal dispute-
settlement and the essentially penal nature of traditional laws mu-
tually reinforced each other. One consequence was that China soci-
ety lacked a concept of individual rights that could be vindicated
by agencies of the state. Also, when parties resorted to the formal
judicial power, this was viewed as signifying a serious breakdown
in the social order. Legal procedures were not designed to give liti-
gants comfort, but served rather to discourage them and others
from utilizing the formal judicial process. In the inquisitorial
system that prevailed, the magistrate was allowed to torture the
parties; accused criminals could not be sentenced until they con-
fessed; and no professional class of lawyers was allowed to act as
intermediaries. Indeed, the men who assisted litigants in drawing
up documents required in law-suits were known as “litigation trick-

3 Fairbank, supra, n. 2 at p. 24.
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sters.” Fees and bribes which had to be paid to officials were high,
and could even be ruinous.

B. Chinese Law Since 1949

From the overthrow of the Qing dynasty in 1911 to Communist
victory in 1949, post-imperial China was subjected to warlordism,
continued exploitation from abroad, corruption within, war and
civil war. Chinese nationalist attempts to reform the law were for-
malistic, limited to the cities, and marked by corruption and inepti-
tude. Certainly, given the social heritage described above and the
disorder of the first half of the twentieth century, the Chinese
people could not have had high expectations for a legal system
when the Communist party achieved victory in 1949.

The organization, beliefs, and tactics of the Chinese Communist
Party had their own characteristics which were hardly consistent
with a meaningful formal legal system. The Chinese Communist
Party did not neglect legal forms after its victory, but they pro-
vided them with little content. After a five-year period (1949-1953)
of what Liu Shaoqi, then a Vice-Chairman of the PRC, later called
“revolutionary storm,” by the mid-1950’s the Chinese leadership
had created the outline of a functionally rational criminal justice
system in which suspected offenders would be arrested by a Public
Security Bureau (police), formally accused by a Procuracy, and con-
victed by a hierarchy of courts. For a brief interval a professional
bar was established on an experimental basis, mainly in China’s
major cities. Its role was largely limited to defending persons ac-
cused of crimes, and the lawyers usually appeared on behalf of de-
fendants who had already confessed their guilt.

During the same period, the scope of civil law shrank. Although
provisional regulations on inheritance were enacted and ownership
of some private property continued, land reform and the destruc-
tion of the landlords (1949-1952), collectivization of agriculture
(1953-1956) and the “socialist transformation” of industry (complet-
ed by 1956) greatly reduced the potential scope of rules of civil law.

During this period directives transmitted through the Chinese
Communist Party apparatus, statements by Chinese leaders report-
ed in the media, and “campaigns” intended to popularize and im-
plement policies were far more important than formal law-making
in administering Chinese society. Although statutes and regula-
tions on substantive criminal law and criminal procedure were pro-
mulgated, they were general and tentative, and their practical
effect and implementation varied constantly with shifts in official
policy.

Although on paper the judiciary was formally distinct from other
state organizations and the Party, in practice it remained essential-
ly undifferentiated from the administrative apparatus on the state.
The Party with its tools of mobilization, the voluntaristic mass
movements spearheaded by Party members and “activists,” domi-
nated the judiciary as well as the other state hierarchies. Much
local dispute-settlement, for instance, was carried out by an exten-
- sive network of neighborhood committees of activists who staff the
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basic-level local organs of local government, such as in the streets
of China’s cities.*

But in 1956-1957 a number of leaders, particularly Liu Shaoqi,
indicated a desire to move away from the use of campaigns in car-
rying out policy, favoring instead the use of a more regularized
legal system. Even Mao stated in early 1957 that large-scale mass
movements were basically over.

Six months later Mao reversed himself. The new emphas1s on

143 anf +h + ot AlaaAs
regularizmg and develcpmg the institutions of the state, Ixxvluuxus

those of the still-emerging legal system, which had grown during
the blossoming of the “Hundred Flowers,” was condemned as
“rightist”, and by mid-1957 the slow and unsteady development of
the legal system had completely stopped. The Ministry of Public
Security and the Party reasserted their domination of the criminal
process, leaving the newly created bar to wither away. The curricu-
la of law faculties were heavily politicized. Although a criminal
code had been drafted and considerable progress had been made in
drafting a civil code, work on both was halted and neither was pro-
mulgated. In the early nineteen-sixties, a brief attempt was made
to reconstruct the legal system, only to be overwhelmed by the Cul-
tural Revolution, which began in 1966.

But, as the Chinese themselves emphasize, the years before the
Cultural Revolution should not be regarded as lawless. Many laws
and regulations were promulgated and a much more extensive
body of internal directives was issued and conveyed along various
channels to guide the administration of state-controlled enterprises
and their relations with each other. These administrative, fiscal
and economic rules were not then regarded as a portion of the
formal legal system. Some economic and legal specialists had
argued in 1956-1957 for the need to systematize the rules applica-
ble to economic and commercial enterprises, to create special agen-
cies to handle disputes among such enterprises, and even to use
law-trained personnel to help administer the economy. However,
such proposals for development of an economic law disappeared
when the Great Leap Forward began in 1958. Although they reap-
peared briefly during the slow reconstruction of the Chinese econo-
my after the Great Leap, they too were also casualties of the Cul-
tural Revolution. They have not reappeared until very recently.

It should be stressed that whatever progress made between 1949
and 1966 toward creation of a legal system was influenced by Sta-
linist and post-Stalinist Russia. Not only did the formal structure
bear a Soviet stamp, put there by Chinese heeding the instruction
to “learn from older brother.” In addition most theory about the
function of law, except that which emerged from the brief Hundred
Flowers period of 1956-1957 was derived from Soviet models. The
view of law that emerged from this period, at the risk of oversim-
plication, regarded law as formalizing discipline rather than creat-
ing rights. This, then, is the original theoretical basis for the legal
system that is currently emerging.

‘See e.g., Lubman, “Mao and Mediation: Politics and Dispute Resolution in Communist
China”, supra, note 1; B. Michael Frolic, Mao’s People: Sixteen Portraits of Life in Revolution-
ary China (Harvard Univ. Press 1980), pp. 133-135; 224-241.
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In this context the traditional heritage of Chinese law is rele-
vant. In Maoist China as before, law was perceived to be a vehicle
for the expression of certain values which were embodied in an of-
ficial philosophy and world-view, guarded by an elite charged with
governing by virtue of noble example and deep wisdom. In Maoist
China as before, law was undifferentiated from other bureaucratic
activities. Peer group pressure was used to augment scarce govern-
mental resources in punishing and deterring violators of social
order. The system refused to recognize rights which could be assert-
ed by individuals and vindicated by legal institutions. Except for
one brief interval lawyers were targets of ideological rectification
and thought reform.

The formal legal system, to the extent it existed at all before the
Cultural Revolution, was nearly swept away by that spasm; it had
not taken root in the inhospitable soil offered by Chinese society.
More recently, the damage done to China by the Cultural Revolu-
tion has moved some Chinese leaders—and many Chinese citi-
zens—to believe that the regularized formulation and application
of known rules should have a prominent role in the government of
China. When China’s present leadership, victorious after the over-
throw of the Gang of Four, decided to overcome the chaos of the
Cultural Revolution and restabilize Chinese society, they looked
back to the institutions—and some of the speculations about
them—which they had begun to create over twenty years ago
before the Great Leap Forward.

In some ways, therefore, current activities belatedly continue
earlier Chinese efforts to build a legal system in the nineteen-fif-
ties. The most recent developments should not obscure the fact
that China had already developed, however invisible to most out-
siders, a basic stratum of legal institutions and rules. They are like
buildings put to ruin, for which the architectural plans have re-
mained. Institutions and rules are now being recreated and consoli-
dated along lines which they were intended to follow decades ago.
Aspirations for law which were briefly asserted more than twenty
years ago in the Hundred Flowers and then soon rejected and
abandoned not only remain relevant, but are linked in the minds
of Chinese modernizers with institutions that were created once
before, only to be denied real life and continuity. At the same time
the current experiments do not merely aim to resurrect the institu-
tions of the nineteen fifties, but also encourage some Chinese to
look further, albeit hesitantly, to a different kind of society. How
far the new institutions can go beyond their original models is still
difficult to say.

The mixed legacy of values, practices and institutions which has
restrained the role of law in China in the past provides a necessary
perspective on recent developments in the legal sphere. Viewed
from that perspective, China’s leaders are not only drawing on
their cultural legacy, but are seeking in some important ways to
transcend it. Before analyzing it below, however, it is necessary to
examine the process of institution-building.
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II. INsTiITUTION-BUILDING

A. Codes

From the late nineteen fifties until 1978 China’s leadership did
not move to enact legal codes. After a new Constitution was adopt-
ed by the First Session of the Fifth National People’s Congress in
early 1978 the need for law codes began to be stressed publicly for

the first time in more than twenty years.5 Some articles began to
link orderly economic development with the growth of a

lacra
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system; one, for instance, warned that unless “explicit and stand-
ardized provisions” were enacted, progress toward attainment of
the Four Modernizations would be hampered.6
Codification proceeded surprisingly quickly. Then Vice-Premier
Ye Jianying stated in early 1979 that studies on drafting new laws
and revising existing laws were being made for presentation of the
next session of the National People’s Congress.? In January 1979, it
was announced that deliberations would begin ‘“shortly” on the
new codes.® In late February, Peng Zhen, former Mayor of Peking
and an early target of the Cultural Revolution, was named head of
a newly created Legislative Commission of the National People’s
Congress.? New regulations on arrest and detention were issued.!©
In July 1979, the Second Session of the Fifth National People’s
. Congress adopted codes of criminal law and criminal procedure
(sometlmes referred to below by their official titles, “The Criminal
Law” and “The Law on Criminal Procedure”), as well as new laws
on local people’s congresses and people’s governments, an electoral
law, and, most novel of all, a law on joint ventures. The law on
joint ventures went into effect when it was promulgated, while the
others became effective in January, 1980.11 Much civil and econom-
ic legislation is also being drafted, including a civil code.!2

B. The Courts

. 1. THE JUDICIAL HIERARCHY

Most of the recent emphasis on the legal system has been devot-
ed to febuilding the courts and the formal criminal process. China

58ee, e.g., Han Yutong, “Smash Spiritual Shackles—Do Legal Work Well”, Renmin Ribao
(hereafter RMRB) March 16, 1978, p. 3. Madame Han, Deputy Director of the Legal Research
Institute of the Academy of Social Sciences (the Institute had itself been dismantled during the
Cultural Revolutlon) stated that “necessary legal organs and legal institutions must be revived
and established.”

8 Ibid., and Hu Qiaomu, “Act in Accordance with Economic Laws, Speed up the Four Modern-
izations”, Foreign Broadcast Information Service, People’s Republic of China Daily Report (here-
after FBIS), October 11, 1978, El.

5" “Ye Jianying Discusses Revisions in Nation’s Legal System”, FBIS February 14, 1979, E4-

E5.
E3" ‘E‘Sentral Organizations Preparing Draft of New Laws, Regulations”, FBIS February 7, 1979,

2 “Former Beijing Mayor Peng Zhen Heads New Legal Commission”, FBIS February 26, 1979,
E1-E2 (Peng held a similar position before the Cultural Revolution).

E5m “NPC Promulgates New Regulations on Arrests, Detentions”, FBIS February 26, 1979, E2-

11 The texts of these laws are found in RMRB July 6, 1979 and July 7, 1980 and translated in
FBIS July 27, 1979 Supplement No. 19, FBIS July 30, 1979 Supplement No. 20.

12 A civil procedure code was promulgated on March 8 1982 See “Civil Procedure Law of the
People’s Republic of China,” JPRS80570, March 22, 1982, Polmcal Sociological, and Military Af-
5%155,2 No. 2f83 pp. 32-67. An economic contract law was adopted on December 13, 1981, see pp.

-267, infra.
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has three types of courts: the Supreme People’s Court in Beijing,
local people’s courts, and special courts (military, railway trans-
port, water transport, forestry and other unspecified types). The
new Organic Law of the People’s Courts repeats the Constitution in
stating that all citizens must be treated equally before the law. It
provides for public trial and for the right of accused persons to be
defended by a lawyer or other person designated by him. Cases are
to be decided by a panel of judges sitting with two “assessors” .
chosen from the masses. Within the courts “judicial supervision” is
to be exercised by “judicial committees” (a term sometimes trans-
lated as “‘adjudication committees’’) which are to “sum up judicial
experience, discuss major difficult cases and other issues regarding
judicial work.” :

The hierarchy of people’s courts has three levels: the “basic”
level (in rural counties or in districts in major cities), the “interme-

.diate” level (essentially in provincial districts and in districts in

major cities); and the ‘“higher” level (provincial or city-wide in
major cities). Above. them all is the Supreme People’s Court. Ac-
cording to the Criminal Procedure Law only one appeal to the next
higher level is technically possible '3 except in cases involving the
death penalty. Reflecting great. concern to punish serious crimes
expeditiously, the Standing Committee of the National People’s
Congress temporarily reduced the jurisdiction of the Supreme Peo-
ple’s Court by deciding that from July 10, 1981 to the end of 1983,
most cases involving the death sentence could not be appealed
beyond the “higher” level people’s courts.14

Efforts are being made to staff the courts and raise the legal so-
phistication of the judges. Progress has been slow, as is suggested
by a report of a conference on judicial work in Guizhou in October,
1980, which says in part:

Guizhou had few judicial cadres, and they were of poor quality, and the tempo-
rary shortage of cadres had not been completely resolved. The judicial systems, par-
ticularly the systems of legal practice, defense and the people’s assessors, were far
from meeting the requirements of a perfect legal system. The current legal propa-

ganda and education work could not meet the demands for the development of the
situation.15

There are other signs that progress has been modest in applying
new law and procedures in China. Jiang Hua, President of the Su-
preme People’s Court, in discussing the task of implementing the
criminal law, has said:

People’s courts everywhere have done a great deal.of preparatory work in putting
into practice the criminal law and the-law of criminal procedure [sic]. Some have

also carried out test points for public trial and.acquired a bit of experience as well
as making some foolish mistakes.

He went on to stress the need for adequate staffing of the courts
and for education of cadres on the role of the courts.!®

The staffing problems of the courts have been reflected in the
difficulty that courts have had in handling cases within the time
limits provided by the code of criminal procedure. In June, 1980,

13 See also “Organic Law for People’s Courts”, FBIS July 27, 1979 Supplement No. 19, pp. 20-
27.
14 “Decision on Death Sentences”, FBIS June 11, 1981, K4.

15 “Guizhou Conference on Judicial Work Held 20-26 October,” FBIS November 13, 1980, QF2.
16 Jiang Hua, “Earnestly Perform People’s Court Work Well”. RMRB April 9, 1980, p. 3.
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for instance, the Jilin Provincial People’s Congress announced that
because of the large numbers of criminal cases and “the lack of
sufficient personnel to handle the work at present’, it would be
necessary to extend certain time limits provided by the criminal
procedure code, such as that for detention of an accused pending
preliminary investigaticns (lengthened from two to three months)
and for the Procuracy and courts to make decisions after investiga-
tion, prosecutions and appeal.!'” In Shanghai, it has been an-
nounced, “in view of the large number of accumulated cases and
lack of personnel at present . . . the legal time limit for investiga-
tion, prosecution, [trial at] first instance and trial on appeal at
second instance will be extended appropriately.!® As will be seen
below, another response to the current needs of the court is to
expand facilities for training of personnel.

2. THE FORMAL CRIMINAL PROCESS AT WORK

a. Popularization of the formal criminal process

China’s newspapers, radio, and television, once devoid of refer-
ence to Chinese law, are expending much effort to convince the
Chinese people of the contents of, and the need for, the new legal
system. Popularization of the new criminal law has been carried
out energetically since the promulgation of the new code. An arti-
cle in the People’s Daily of July 17, 1979, for instance, called for
“correctness, lawfulness and timeliness in carrying out China’s
criminal law and law of criminal procedure.”!?® The author called
for close study of important technical distinctions made in the
criminal code and code of criminal procedure such as the difference
between intentional and unintentional acts, and to the careful clas-
sification of cases according to statutory definition. He urged strict
adherence to the rules of criminal procedure and to careful obser-
vation by each agency involved in administration of the criminal
process of the limits on its activities by law. Without specifically
referring to the blurring of jurisdictional lines and the police domi-
nance of the criminal process during the 1950’s and the 1960’s, the
author evoked that earlier perversion of the scheme when he said:

Their operating ranges and limits of authority [i.e, of police, procuracy, and

courts] must not be confused. They are not interchangeable, nor can they go beyond
the limits of the law. Only thus can they act in accordance and enforce it strictly.2®

High-level support for carrying out the new laws has been re-
peatedly expressed in the pages of the People’s Daily, as in reports
on symposia attended by high-level national and local leaders.2!
Articles and pamphlets explaining substantive legal concepts and
aspects of criminal procedure are frequently published.

17“Resolution on Handling Cases” FBIS, June 11, 1980, S-2.

18“Shanghai Judicial Decision”, Joint Publications Research Service, China Report (hereafter
JPRS) 76621, Oct,ober 15, 1980, Pohtlcal Sociological and Military Affairs, No. 128, p. 55.

19Wang Dex1ang, Correct Lawful and Timely—Several Thoughts on Studying Chma s Crimi-
nal Law and Law of Criminal Procedure”, RMRB July 17, 1980, p. 3, excerpts translated in
FBIS, July 27, 1979, L1

20Thid.

21See, e.g., “Renmin Ribao Editorial Board Holds Symposium on New Laws”, FBIS August 10,
1979, LI “Anhul Holds Forum to Study, Publicize New Laws”, FBIS August 10, 1979, 04-05.
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b. Reports of criminal cases

Much publicity is regularly given to the courts in their most
common activity of deciding criminal cases. In an illustrative
report in early 1979, for instance, the Beijing Daily published an
article describing a trial for theft in the Beijing Intermediate Peo-
ple’s Court. The article compared adherence to the requirments of
the constitution with frequent past violation of these requirements,
such as openness and publicity of the trial, meaningful participa-
tion of the people’s assessors, and the defendant’s right to a
lawyer.22

If the public reports of trials are intended to inform the Chinese
people that people’s justice has been revived, another important
message is that criminal disruptions of social order must be pun-
ished severely. In an April 1979 report, for instance, nine criminal
cases were discussed: two murderers were sentenced to death, an
automobile thief was sentenced to death but his sectence was sus-
pended for two years, five criminals were sentenced to various peri-
ods of imprisonment, and one criminal received a suspended sen-
tence of three years. The trials of all of these criminals were con-
ducted one after another by the Guangzhou Intermediate People’s
Court in the Guangzhou Gymnasium, and were attended by 5,000
spectators.23

Later in 1979, according to another report, an accused robber
and murderer was tried, convicted and sentenced to death. He ap-
pealed—an unusual move—but his appeal was denied and his sen-
tence was announced at a public meeting in a Shanghai stadium
attended by more than 2,000 persons who “clapped and cheered
and voiced unanimous support for the decision of the People’s
Court”. After the verdict was read the criminal was led away and
shot.2% In another case a Shanghai worker was arrested for shield-
ing and hiding a murderer, but because he ‘“came to understand
his criminal act” and “expressed his determination to criticize and
overcome the reactionary code of brotherhood and remold himself”,
he went unpunished.2® In another sensational case, an accused
rapist was tried publicly and then shot. The trial was not only
public but was televised.26

The use of sensational criminal trials to publicize the harsh pun-
ishment that awaits serious criminals has been common in China
since 1949. Selective publicity of cases, especially during the pro-
ceedings before the outcome is formally known, raises the obvious
questions to the foreign observer about the fairness of the trial and
the distance between law and policy, which are addressed below.

¢. Chinese conceptions of the public trial

At the same time, it should be noted that public trials are not
held in China unless the court is convinced on the basis of its pre-

22 “Pegople’s Courts Said to Have Been Given Back to the Masses”, Beijing Ribao January 21,
1979, JPRS Translations on People’s Republic of China No. 530, June 15, 1979, pp.6-9.

23%“Gaungzhou Intermediate People’s Court Holds Public Trials”, Nanfang Ribao April 10,
1979, p.1; translated in JPRS No. 530, June 15, 1979, pp. 20-21.

24“Shanghai District Courts Impose Death Sentences”, FBIS November 19, 1979, 02-03.
0‘225”Shanghai Case of Shielding Murderer Handled According to Law”, FBIS August 9, 1979,

.25“Beijing Rapist-Murderer Excuted”, Xinhua Daily Bulletin August 18, 1979, pp. 21-22.
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trial investigation that the facts alleged will be proven in open
trial. Even now, if there is doubt about the defendant’s guilt, the
public trial will most probably not take place.

Since the nineteen fifties, whenever public hearings revealed im-
portant inconsistencies in evidence gathered before and at such
hearings, the courts would adjourn to continue their investigation
in private. The function of the trial has been to demonstrate guilt,
rather than to inquire into the alternatives of guilt or innocence.
This conception of the public hearing continues to survive, as one
controversial case suggests: Fu Yuehua, a leading dissident woman
cadre, was convicted of violating public order by creating a disturb-
ance to protest official inaction on her complaint that she had been
raped by her supervisor. At the public hearing, she introduced two
items of evidence that had not been part of the record. At that
point, reported a Xinhua news release of January 6, 1980.

“The collegiate bench of judges held that the evidence that she had put forward
must be further investigated and the hearing was adjourned. The court then as-
signed personnel to plunge deeply into the masses and conduct a thorough investiga-

gion. Meanwhile, Fu Yuehua was called back to court several time to check the evi-
ence.2?

At a later public trial, Fu was convicted.2® This and other publicly
reported cases, including those attended by foreign observers, em-
phasize that China’s judicial architects are not interested in con-
structing an adversary system.

In this regard, Chinese commentary on the trial of the “Gang of
Four” is relevant, because it vividly illustrates basic Chinese views
on the nature of the criminal trial. The trial was frequently char-
acterized outside China as a “show trial”, and as illustrating the
hypocrisy of officials who have urged that China’s adoption of a
criminal code signals a new impartiality in Chinese law.2® As
much as the trial was a political event, it would be wrong to dis-
miss it as such without also trying to understand its implications
for Chinese attitudes toward the criminal process.

Moreover, the Chinese leadership has been sensitive to foreign
criticisms. Fei Xiaotong, China’s leading sociologist and himself a
previous victim of official persecution, was a member of the special
tribunal that heard the case and sentenced the defendants. In an
article intended to refute foreign criticism, Fei was quoted as
saying, “. . . It would be improper to measure the case against the
criteria of Western laws or any other foreign laws or for others to
try to pick holes in China’s legal proceedings.” 3¢ Fei readily ad-
mitted that China’s laws still need improvement, but he pointed to
the enormity of the defendants’ crimes and the extent of the inju-
ries and deaths they are alleged to have caused. He further stated
that the trial of the Gang of Four marked the conclusion of an un-
fortunate period in Chinese history and the beginning of a new
stage of stability, unity, democracy and legal rule. Indeed, he
added, it was a lesson to the Chinese people on the need for a com-
plete legal system.

2;‘I‘bx‘i:‘nhua Gives Background, Details of Fu Yuehua Trial”, FBIS January 9, 1980, L10-L14.
281bid.

29 See e.g., David Bonavia, “Give Them Rice and Circuses”, Far Eastern Economic Review,
December 5, 1980, p. 12.

30 “Jurist Fei Xiaotong Comments on Trial”, FBIS February 2, 1981, L9.
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Other discussions by Chinese jurists have pointed out that al-
though China does not recognize the principle of the presumption
of innocence, neither do some other legal systems; that although
the judges and the tribunal took an active role in interrogating the
defendants, this is common in Continental if not Anglo-American
law; that the defendants were tried for acts which caused personal
injuries and deaths rather than for errors of judgment in exercis-
ing their leadership of China at the time; and, most importantly,
that the aim of the proceedings was to investigate the facts alleged
in the accusation, and that the tribunal was throughout attentive
to the need to prove the truth of the facts alleged.3!

Limitations of space prevent detailed discussion of the case and
the issues it raises. For purposes of this discussion it may suffice to
say that the trial, like the political upheaval that brought about
the rise of the defendants and the growth of their power, was an
extraordinary event and must be judged as such. Analysis and per-
spective are not aided by simply characterizing it as a show trial
and as unfair; on the other hand, neither is analysis aided by sus-
pending judgment and making sweeping comparisons to the Nu-
remberg trials.32

Fei Xiaotong’s comments are of interest because they express the
desire to close a politicized chapter in Chinese history and advance
to a system inimical to the growth of arbitrary powers like those of
the defendants, and one in which legal institutions will be mean-
ingful. More to the point, so far as China’s law itself is concerned,
is the insistent emphasis in most Chinese discussions of the trial of
the Gang of Four on the function of the criminal trial as an inves-
tigation into the accuracy of the facts and into their sufficiency to
substantiate the charges against the defendants. The trial of the
Gang of Four, whatever its deficiencies from a Western perspective,
illustrates a view of the criminal process which can be expected to
endure and to be employed in criminal proceedings involving less
infamous defendants, including foreigners.

C. Procuracy

The Procuracy is both the prosecuting authority and an agency
charged with upholding the lawfulness of the prosecution. It must
not only obey the law itself, but must simultaneously check any
unlawfulness of the Public Security departments or the courts.
Apart from its duties as a participant in the criminal process, the
Procuracy has the additional affirmative responsibility of protect-
ing the right of citizens to accuse State officials of violating the
law. Further complicating its tasks, however, is the fact that the

31 See e.g. “Noted Jurist Evaluates Lin Biao-Jiang Qing Trial”, Xinhua News Bulletin, Janu-
ary 29, 1981, p. 7; “Leading Jurist on Trial of Lin Biao, Jiang Qing”, Xinhua News Bulletin,
January 8, 1981; p. 6; “Interview with Vice-Chairman of Legal Affairs Commission”, Beijing
Review, January 12, 1981, Number 2, p. 21; “Noted Chinese Jurist on Principles Concerning Chi-
nese Criminal Procedure in Trial of Lin, Jiang Qing”, Xinhua News Bulletin, November 19,
1980, p. 19; “Renmin Ribao on Evidence in LinJiang Trial” FBIS, February 11, 1981, L 23;
“Jiang Hua on Trial of Lin Biao and Jiang Qing Cliqus”, Xinhua News Bulletin, March 3, 1981,

. 14.
P 32 Fox Butterfield, “In China They're Presumed Guill? Until Found Guilty”, New York
Times, November 23, 1980. For a scholarly analysis of the Nuremberg Trials which distinguishes
them from other forms of political justice, which is relevant here, see Otto Kirchheimer, Politi-
cal Justice, Princeton: Princeton University Press, 1961, pp. 323-47.
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Procuracy is also supposed to heed the leadership of the Commu-
nist Party—but without, at the same time, violating its own
independence under law.

The earlier Procuracy established in the nineteen fifties was
unable to reconcile all of these tasks. From its inception it was
dominated by the police; during the Cultural Revolution it fell into
disuse and after the Cultural Revolution it was abolished. Since the

adoption of the new laws in July, 1979, a regenerated Procuracy
has begnh to reassert its functions nnd trv to rnr-nnnﬂe nnnﬂinting
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demands made on it by law and policy.

The problems of the Procuracy have been aired publicly. For in-
stance, at a Supreme People’s Procuratorate “work forum” imme-
diately following the National People’s Congress in July, 1979,
Peng Zhen, Director of the Legislative Affairs Commission of the
NPC Standing Committee, sounded the basic theme in a speech in
which he stressed “the need to rule the country by law and the
need for the people’s procuratorates at all levels to exercise proc-
uratorial authority independently.” He stated:

It would be malfeasance if a procuratorial organ failed to do well in exercising its
procuratorial authority independently. Now that the party and the state have

placed this authority in your hands, you must no longer have any lingering fear but
should display the spirit of one who still retains plenty of fight.33

Chief Procurator Huang Huoqing echoed the metaphor of strug-
gle, calling on the Procuracy to understand they have a “arduous
but glorious task”. He urged them to “pluck up their spirits, unite
.as one and work hard.” He did not minimize the obstacles they
faced. He said:

It is necessary to be fully prepared against obstructions from the practice of fac-
tionalism, the assertion of privileges and the force of old habit, to advocate the revo-
lutionary spirit of unbending enforcement of the law, of unselfishness, and of being
prepared to give our lives for the socialist legal system, to adhere to the principle of
exercising our furnction and authority independently according to the law and the

principle that everyone is equal before the law and to strive for victories by daring
to struggle and being good at waging struggle.34

Huang also spoke about the role of the Party. He said:

While the law provides that procuratorial organs exercise their functions and
powers independently according to the law, this does not lessen the responsibility of
a party committee in leading a procuratorial organ.

Using a formulation which has apparently become standard,
Huang also said that the task of the Party Committee is to exercise
its leadership over questions of “line, principles and policy.” The
implicit but important distinction involved is between permissible
general guidance and improper interference in the disposition of
individual cases. Party Committees furthermore had to help the
Procuracy to “overcome interference,” select and train outstanding
cadres, and generally assist the Procuracy in all ways possible.
And, whether paradoxical or not, the Party Committee must itself
supervise the Procuracy’s strict enforcement of the law.35

Some of the aims of Procuratorial activities and problems which
they raise are apparent from media reports. One article published
in Shanghai stated, “procuratorial organs at all levels in this city

:i’ ‘I‘Elépreme People’s Procuratorate Holds Work Forum”, FBIS August 6, 1979, L1-L2.
id.
35 Ibid.
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actively uphold the legal system; working together on a task engen-
dered by letters and inquires they redress unlawful incidents and
receive the support and praise of the masses.” Some units such as
factories were still unlawfully arresting and imprisoning persons;»
confiscating personal property and restricting freedom ‘“in the
name of conducting study classes.”

The article further told how the leaders of a party branch in a
government unit unlawfully imprisoned a worker suspected of
having pilfered a watch and had held him for 26 days until he con-
fessed. After being released, he retracted his confession and com-
plained to the Procuracy, which investigated and brought about
both an official apology to the wronged worker and return of the
money he had been forced to pay as restitution. The same article
also told how the Procuracy investigated the wrongful act of a
Party Committee and a Public Security unit in arresting and inter-
rogating a suspect in a rape case and obtaining his confession by
torture. The units which were found to have conducted these meas-
ures unlawfully were told to apologize publicly, pay the wronged
worker his wages for the period of his detention and abstain from
imposing any disciplinary sanctions on him. A mass meeting was
held at which “his good reputation” was restored, his wages paid in
full, and thus, concluded the article, the “unlawful incident” was
“redressed.” It should be noted, however, that in neither of the
cases described was reference made to punishment of any of the
cadres involved.?®

Media reports emphasize the role of the Procuracy as prosecutor.
In mid-July, 1980 at a national conference on criminal procurato-
rial work, it was announced that the central tasks of the Procuracy
were ‘‘to earnestly enforce the ‘criminal law’ and the ‘law of crimi-
nal procedure,’ to bring about a radical turn for the better in
public order and to serve the motherland’s four modernization.”” 37
Later in the year, a provincial procurator’s report stated:

Conscientiously enforcing the criminal law and the law on criminal procedure,
firmly striking at criminal offenses and ensuring a political situation of stabililty
and unity are important premises for the realization of the four modernizations.
Since the past winter the province’s public security and order have been unstable

and people, one after another, called on the judicial departments to punish crimi-
nals according to the law so as to successfully maintain public security and order.2#

When economic crimes have been of particular concern, heavy
emphasis has been placed on the Procuracy’s role in investigating
and prosecuting persons guilty of corruption, illegal cutting down
of trees, tax evasion and other economic crimes. One article com-
plained that

In order to protect their personal interests, some cadres of state organs whose rev-
olutionary will has been waning do all kinds of terrible things: establishing secret
ties, engaging in back door dealings and violating laws and discipline. This results
in great loss to state property.3®

36Lji Xia and Wang Yuanjun, “Procuratorial Organs at All Levels in This City Actively
Uphold the Legal System”. Shanghai Liberation Daily (Jiefang Ribao) April 2, 1979, 2, JPRS No.
530, June 15, 1979, pp. 10-12.

37 “Huang Huoging Addresses Conference on Prosecuting Criminals,” FBIS July 7, 1980, L13-
L14; see also “People’s Procuratrates Legal Achievements Cited,” FBIS Jan. 16, 1981, L21-L22.

38 “Gansu Procuratorate Chief Reports at Fifth Congress FBIS January 3, 1981, T1-T2. -

39 “Better Economic Procuratorial Work Urged” JPRS No. 76674, October 22, 1980, Political,
Sociological and Military Affairs No. 93, p. 1.
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The article went on to complain that the Procuracy encountered
considerable resistance when it tried to investigate suspected crimi-
nals; “some try to impede procuratorial organs in exercising their
legal rights by pleading for mercy for defendants, making false tes-
timony or deliberately making things difficult for procuratorial
personnel.” Renewed efforts were called for to assist the Procuracy
to fight economic crimes.4?

As noted below, similar reports describe the activities of the
courts in punishing economic crimes. The harnessing of the institu-
tions of the formal legal process, such as the Procuracy, to imple-
mentation of current policy raises serious questions for the future
growth of Chinese law which are examined below.

! D. Lawyers

1. REESTABLISHMENT OF THE CHINESE BAR

Slow progress is being made toward re-establishing the Chinese
bar, which was established in the mid nineteen fifties and which
has disappeared even before the Cultural Revolution. The new code
of criminal procedure defines the role of lawyers in defending per-
sons accused of crimes. They must, “on the basis of facts and law”
provide material bearing on the defendant’s innocence or lack of
responsibility, the degree of his crime, and the gravity of punish-
ment.4! “Legal advisory offices” in which citizens may consult law-
yers have begun to reopen.*2

In September, 1979 the Dean of the Law Department of Beijing
University was quoted as saying that the newly formed Beijing
Lawyers’ Association had fifteen members, “including a few train-
ees” and that he hoped the number would rise to 40 by the end of
the year. Lawyers must be graduates of law schools or law depart-
ments. They begin as trainees and can receive a “lawyers certifi-
cate” after one year of on-the-job training. Persons who have
worked as judges or Procurators in the past are qualified to be law-
yers, as are law teachers. As in the Soviet Union, which supplied
the model for the lawyers’ associations established in the mid-
1950’s, clients must pay a fee for services rendered, but the fee will
not be kept by the lawyers, who will be paid salaries.

The Dean noted that since April 1979, when the Beijing Lawyers’
association was organized with only four members, lawyers from
the group had already acted as defense counsel in over twenty
cases. He told of one case in which a lawyer had successfully ap-
pealed for leniency on the ground that the defendant had commit-
tee no previous crimes, had acted only as an accessory to the bur-
glary of which he was accused, and had also confessed and exposed
the chief culprit. The Dean then said, “China is improving its legal

40 Ibid. See also “Procuratorates Intensify Economic Crime Inspection”, FBIS, March 20‘ 1981,
L21. (Guangdong cashier sentenced to life imprisonment for embezzling 226,000 RMB; “people’s
procuratorates at all levels have now directed their attention to cases mvolvmg 1llega] retention
of profits and various types of tax evasion by some enterprises . . .”)

41 See Article 28 of “The Law of Criminal Procedure of The People s Republic of China”, FBIS
Ju]y 30, 1979, Supplement No. 20, p. 6.

See for example, Zeng Shuzhx “A Legal Consultant’s Office”, China Reconstructs June
1980, pp. 48-49; “Yunnan Legal Advice Offices”, FBIS April 25, 1980, Q2; and “Jilin County
Strengthens Socialist Legal System”, FBIS August 22,1979, S2-3.
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system. I think the lawyers will contribute to the success of the
work, which is vital to China’s future.” 43

By January, 1980 the Beijing Lawyers’ Association had increased
its membership to 58. Expectations at that time were that it would
grow to 100 by mid-1980. Offices were to be opened in several of
Beijing’s districts and in 12 suburban counties and districts.4¢ In
July 1980, the Beijing Review reported that China had nearly 200
lawyers’ associations and legal advisory offices.43

Two years later, in January 1982, China had over 5,500 fulltime
and 1,300 part-time lawyers, working in 1,300 offices.#¢ By April,
1982 153 full-time and 150 part-time lawyers were working in 19
offices in Beijing.4?

2. PERCEPTIONS OF THE ROLE OF THE LAWYER

The reestablishment of the bar means that the role of the lawyer
in Chinese society must be defined. A debate common in the 1950’s
has been revived: When a lawyer defends persons accused of crime,
is the lawyer also tainted with his client’s alleged criminality? Ar-
ticles in the press and legal periodicals have vigorously argued that
lawyers play a constructive role by assisting the court. At the same
time, public commentary has distinguished such assistance from
trying to trick the courts, using technicalities, and otherwise
behave the way bourgeois lawyers are supposed to. Moreover, the
effectiveness of the lawyer is restrained by hostility to the pre-
sumption of innocence. Although there has been considerable dis-
cussion about this principle, it has been rejected in one publica-
tion by the Political-Legal Institute in Beijing.48

In August 1980, “provisional regulations” on lawyers were adopt-
ed by the Standing Committee of the National People’s Congress.
The lawyers are to be paid by the state, and they are not allowed
to have “personal offices”, according to a Xinhua press release of
August 26, 1980. “No organization or person is permitted to inter-
fere with lawyers’ work”, stated the release, which also said, “in
performing their services, lawyers must serve the cause of social-
ism and the interests of the people, act on the basis of facts and
take the law as their criterion.” 49

A vice-minister of justice was quoted as saying that, “many legal
questions will emerge as the country reforms its economic system,
and lawyers will play a large role in the settlement of economic
and property disputes through mediation, arbitration and law-
suits.” Unlike previous discussions of lawyers, this one emphasized
the lawyer’s role in civil law transactions and in foreign trade. The
new lawyers’ offices would of course continue to expand their activ-

43 “Beijjing Lawyers Prepare to Handle Cases”, Xinhua Daily Bulletin September 6, 1980, pp.
4-6.

44 “Beijing Lawyers’ Association to Grow”, Xinhua Daily Bulletin, January 30, 1980, pp. 8-9.

45 “Legal Advi Office,” Beijing Review No. 28, July 14, 1980, p. 25.

46 “China has 5,500 lawyers,” Xinhua Daily Bulletin, January 11, 1982, p. 23.

47 “Xinhua Discusses Role of Lawyers in Beijing,” FBIS April 21, 1982, p. 1.

48 See Wu Lei, “The Accused Has the Right to Defense”, Guangming Ribao August 4, 1979, p.
3, translated in FBIS August 24, 1979, L3-L5; “Noted Jurist on Right to Defense in Chinese
Law”, Xinhua News Bulletin July 8, 1980, ]p . 14-18; and Procedural Law Educational and Re-
search Section of the Beijing Political-Lega gnstitute, Talks on the Law of Criminal Procedure
of the People’s Republic of China, Beijing: Qunzhong Chubanshe, 1979.

49 “Provisional lations on Lawyers Adopted”, Xinhua News Bulletin August 27, 1980, pp.
20-21; Text of the Regulations are found in FBIS August 28, 1980, L6-L9.
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ities in criminal cases as well, it seems safe to predict. Underlining
the tentativeness of the Chinese in this area, as well as the new-
ness of the institutions, is the fact that the new regulations did not
go into effect until January 1, 1982.50 In the meantime, experimen-
tation under the new regulations was carried out to learn more
about practical problems.

Discussion and uncertainty will undoubtedly continue as the bar
expands after many years in limbo. The Provisional Regulations on
Lawyers, while intending to institutionalize the bar, also express
the tensions inherent in the functions of the Chinese lawyer, who
must “serve the cause of socialism” and “protect the interest of the
state and the collective” on the one hand, and, on the other, pro-
tect the “legitimate rights and interests of the citizens”. It is worth
recalling that some energetic lawyers who urged courts in the mid-
nineteen fifties to find their clients innocent were later criticized
for protecting criminals.

The Supreme People’s Court, Supreme People’s Procurate, the
Ministry of Public Security, and the Ministry of Justice took fur-
ther steps to implement the new regulations by issuing a joint cir-
cular describing the rights of attorneys in court proceedings, espe-
cially in criminal cases. Access to documents related to the case,
except for material written by the judges, was promised. Proce-
dures for applying to the court to visit the defendant were speci-
fied. (Lawyers were warned to be on guard that the defendant did
not try to commit suicide during these consultations.) Defense law-
yers must be provided with copies of all relevant materials intro-
duced as evidence and must also provide copies of documents they
introduced in defense. Other details of the rights and responsibil-
ities of lawyers have also been specified.

It thus appears that some of the procedures needed to translate
into practice general provisions designed to protect defendants’
rights are beginning to be specified. Yet, problems remain. For in-
stance, to visit a client the one or two principal defense lawyers
have to obtain letters of introduction from legal advisory offices.
Additional lawyers involved in the defense must get court approv-
al. On the whole, though, while other criticisms can be made, it ap-
pears that many questions about the privileges of defense lawyers
have been addressed.!

Doubts about the role of the lawyer will continue to exist, espe-
cially if the public trial continues to be used to demonstrate the
truth of the file assembled in the case, and, therefore, the defend-
ant’s guilt. If public trials always end with guilty verdicts, they
will suggest that the court will invariably find that the power of
the state was properly invoked by police and Procuracy when they
accused and prosecuted the defendant. The more firmly the trial
supports that belief, the more limited will be the functions of the
lawyer, and the more difficult it will be for the Chinese bar to
defend vigorously persons accused of crimes.

s0‘Provisional Regulations . . .”, Ibid. .

51“Unified Circular on Several Concrete Regulations for Lawyers Participating in Legal Pro-
ceedings,” [issued April 27, 1981] Zhongguo Fazhibao [Chinese Legal System News], May 15,
1981 p. 1.
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The role of the lawyer, therefore, contains some apparent anoma-
lies, and may consequently continue to be muted and restrained as
well. As one article has stated, “Some people feel that ‘defense by
lawyer is a formality, a show, and not essential.’”’ 2 The comments
of one observer, an American law student who spent a year at Beij-
ing University, are more hopeful. Writing in the Asian Wall Street
Journal of March 29, 1980, he has said:

In no recently reported case . . . has the defense counsel cast any doubt on his
client’s guilt. Arguments are confined, as they generally were even in the good old
days of the 1950’s, to pleas for lenient sentencing . . .

The fact that China won’t—and couldn’t be expected to—institute a Western-style
criminal defense system doesn’t by any means cast doubt on the genuineness of its
drive to bring lawyers into the evolving judicial process. Within limits that may
well expand with further practice under the new law, the former enemies of the
people 5v:;rill have a significant role to play if policies continue on their present
course,

E. Reestablishment of the Ministry of Justice

A notable recent expression of the Beijing leadership’s commit-
ment to a working legal system is the decision to reestablish the
Ministry of Justice and its nationwide bureaucracy charged with
coordinating the administration of justice. A Ministry of Justice
had been created during the early years of the People’s Republic,
and headed by Shi Liang, a Japanese-educated lawyer, until 1959,
when it was abolished. On September 13, 1979, at the eleventh
meeting of the Standing Committee of the Fifth People’s Congress,
it was announced that a Ministry of Justice would be “estab-
lished”.

Then Vice Premier Yu Quili explained that although much of
the work of the former Ministry of Justice had been conducted by
the Supreme People’s Court, the range of tasks were too broad for
the Court to continue to carry on those functions as well as its ordi-
nary judicial functions. The Ministry’s major tasks would be:

To exercise unified control over the various organs under the Court; manage and
train judicial cadres; set up and manage higher academic institutes on political and
legal affairs; institute a system of notary lawyers [sic]; popularize the legal system;
compile laws and decrees; establish contacts with other ministries and do other judi-

cial and administrative work so as to insure the enforcement of all stipulations and
state laws.5¢

Several days after the announcement of this appointment Wei
Wenbo, China’s new Minister of Justice, was interviewed. He an-
nounced that a new university of political science and law would be
established, as would an institute of forensic medicine; in addition,
efforts would be made to improve the existing institutes and means
for training judicial cadres. He was quoted as saying,

With a population of 900 million, China will need millions of judicial cadres who

have a high level of competence and knowledge of the law and will be effective at
administering justice.3

52 “Significance of the Lawyer System Expounded”, JPRS 76910 March 1, 1980, Political, So-
ciological and Military Affairs No. 142, p. 65.

53Timothy A. Gelatt, “Resurrecting China’s Legal Institutions”, Asian Wall Street Journal
March 29, 1980, p. 4.

54 “Late Report: Fifth NPC Standing Committee Closes”, FBIS September 13, 1979, L18-L19.

55 “New Minister of Justice Wei Wenbo Interviewed”’, FBIS September 17, 1979, L5-L6.
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Of particular note was the suggestion that the Chinese leader-
ship contemplates broadening the scope of professional legal activi-
ties beyond their previous extent, in looking not only to formal
legal institutions such as courts but to other elements of the Chi-
nese state system which the Chinese have not regarded as “legal”.
The report stated that Wei had said that:

With the expansion of the country’s socialist construction and international con-
tacts, state organs, social bodies, enterprises and institutions would set up their own

legal de dpartments or acquire legal advisors, and so they might call for assistance
from judicial departments.5

Since the original announcement, the work of reconstructing the
Ministry has continued slowly. In June 1980, it announced the be-
ginning of a “study class to train judicial cadres in professional ju-
dicial matters”’.57 Reports in early 1980 indicated that local judicial
bureaus were being created to carry out the Ministry’s functions at
provincial levels. Beijing now has such a bureau, as do many prov-
inces. In April, 1981 it was announced that all 19 districts and
counties under the jurisdiction of the Beijing municipal govern-
ment had judicial bureaus for the first time since 1949.58

F. Legal Education and Research

1. LEGAL EDUCATION

China’s legal education has begun to revive after disappearing
entirely. Even before the Cultural Revolution the number of law
schools and law departments had been reduced to less than five.
All were closed, along with other institutions of higher education,
during the Cultural Revolution, and were the last institutions or
departments to reopen, begmnmg only around 1975.

At the beginning of the fall 1979 academic year a Xinhua report
stated that 1,855 students majoring in law had been enrolled at the
four political-legal institutes in Beijing, Shanghai, Xian and
Chongging and at the law departments of Beijing University, the
People’s University, Jilin University, and the Hubei Institute of Fi-
nance and Economics.

In July, 1979, according to one report, the law departments of
Beijing Un1vers1ty and of the Chinese People’s University in Beij-
ing were preparing propaganda materials to publicize the new laws
and sending personnel to conduct training classes at provincial and
municipal courts. The Beijing Political Science and Law College
had completed a collection of lectures on criminal procedure. All
three of these institutions had added new courses, including not
only courses on the new laws but on such subjects as “the different
schools of jurisprudence of modern capitalism’.59

Establishment of new law departments and political-legal col-
leges (at which “legal workers” such as judges, prosecutors and
lawyers are trained) are announced from time to time, indicating a
slow but steady expansion of legal education.®® In April, 1980 a

56 Ibid.
57 “Justice Ministry Starts Training Class for Cadres”, FBIS June 11, 1980, L5.
58 “Judicial Bureau Set Up Throughout Beijing”, FBIS gnl 20, 1981, R1.
59 ‘Beumg Colleges publicize Laws Passed by NPC' FBIS July 11 1979 R1.
‘Northwest Political Law College”’, FBIS August 23, 1979 'T3. “Chinese Students
Enroll for iaw Studies”, Xinhua News Bulletin September 8, 1979 pp- 18-19; (enrollment of

Continued



256

Xinhua release predicted that 2,000 ‘“new students” would be en-

rolled in four-year courses by the fall, and added that “universities

across the country are in the process of establishing law faculties
61

Illustrating the difficulties of China’s infant legal education is a
report of the opening of a new political and legal cadres’ school in
Henan Province, which stated that

The existing judiciary workers include few who are familiar with and understand
law and possess specialized knowledge. Most of the new staff members of the front
lack specialized training and knowledge. To meet the demands of the new period, it
is essential to cultivate and train in a planned way large numbers of specialized
peop}ie of talent who can successfully carry out the task of protecting the moderniza-
tion drive.

... This is a new school. At present its equipment and material living conditions
are rather poor. We hope that everyone will display the spirit of struggling amid
difﬁ;:lulti%sz, work in concert, overcome the difficulties and do a good job in
teaching.

2. LEGAL PUBLICATIONS

Like every other type of activity related to the law, legal journals
have had to have been revived in China. From 1966 until 1979 no
legal publications appeared regularly in China. By mid-1981 two
legal periodicals were appearing regularly, Jurisprudence Research
(Faxue Yanjiu), published in Beijing, and Democracy and the Legal
System (Minzhu yu Fazhi), published in Shanghai (and bearing an
inscription written by Ye Jianying, who wrote ‘“Conscientiously
Strengthen Socialist Democracy and Legal System.”) A third peri-
odical containing foreign legal materials translated into Chinese
has also begun to appear, International Legal Studies (Guowai
Faxue), as has a new weekly called The Chinese Legal System
News (Zhongguo Fazhi Bao). By early 1982, three or four additional
journals were being published regularly. China has also reinstated
its official Gazette, The Bulletin of the State Council of the PRC,
suspended in 1966, which reappeared in the spring of 1980.

Books on law have begun to reappear, in numbers that seem ex-
traordinarily large by comparison to those published over the last
20 years. From shelves that once displayed only Chiarman Mao’s
works and a limited number of political tracts, the reader can now
select popular discussions of new codes and laws, treatises on a va-
riety of subjects including jurisprudence, Chinese legal history, for-
eign law, and translations of foreign statutes and treatises.

3. LEGAL RESEARCH ACTIVITIES

In addition, legal research is also beginning to reappear. Forums
on jurisprudence have been reported in the press, a new Chinese
international law society and the Beijing Society of Law were es-
tablished in 1980, and contacts with foreign lawyers and legal orga-
nizations have multiplied. Legal exchanges are being encouraged,
also: Courses by U.S. lawyers at legal and foreign trade institutes
have been conducted recently, and seminars had been organized at

3,500 students expected in newly reopened Northwest Political-Legal College); “Justice Ministry
Plans to Train More Lawyers”, FBIS May 22, 1980, L5; “First Muncipal Night College of Law in
China”, Xinhua News Bulletin Dec. 13, 1980, p. 37.
8t “China Developing Higher Education in Law”, Xinhua News Bulletin April 23, 1980, p. 3.
62“Central Judiciary Cadre School Opens in Henan”, FBIS Dec. 3, 1980, L14.
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which groups of foreign lawyers have given lectures on topics of in-
terest to a Chinese audience. At one such seminar organized by the
Legal Affairs Department of the Chinese Council for the Promotion
of International Trade in March-April, 1980, this author and five
other lawyers, althogether from three law firms, lectured to an au-
dience which on some days numbered over a hundred. Other semi-
nars or series of lectures have been given by other U.S. and foreign
lawyers, and will certainly continue to take place. Also, Chinese
foreign trade personnel and legal workers are being sent to the
United States and other countries for study at law schools and for
practical experience at law firms.53

G. Civil and Economic Law

Although most recent institution-building has been related to
criminal matters, work is proceeding in other areas as well. A code
of civil procedure was adopted on March 1, 1982,63 by which time a
draft civil code was being circulated. Important no doubt to some
foreigners is movement toward establishing a patent system.6¢ The
activity of the courts in divorce matters seems to be on the in-
crease,®® and reform of family law is underway.

1. MEDIATION

Of particular interest is the recent official encouragement of the
use of mediation in settling disputes. To place this institution in
perspective, it might be observed that since 1949 more effort has
probably been devoted to institutions for informal dispute settle-
ment than to most formal legal institutions. More recently, accord-
ing to an article in the Chinese Legal System News, after a period
of apparent disuse local-level mediation committees have been es-
tablished, as they were during the early 1950’s, on an almost na-
tionwide basis.®® There are presently about 680,500 such commit-
tees involving almost 4,000,000 mediators. The same article esti-
mated that these mediation committees resolved more than
3,000,000 disputes during 1980. Depending on the specific locale,
the number of disputes resolved through mediation was greater
than the number of cases heard through judicial channels by a
factor of between five to several ten-fold. As is customary in such
discussions, they emphasize that such mediation has been generally
successful and is well received by the populace.®?

The Chinese use of mediation should be seen in its very special
context. A common Chinese use of mediation has been in relatively
“small” disputes, usually on the domestic or neighborhood level, in-
volving/husband-wife conflicts or spats between neighbors.5® Such

63 “Civil Procedure Law of the People’s Republic of China,” JPRS 80370, March 22, 1982, Po-
litical, Sociological and Military Affairs, No. 283, pp. 32-67.

64 “Renmin Ribao Calls for Creation of Patent System”, FBIS June 9, 1980, L11-L14. See also
Berney, “China’s Draft Patent Laws”, China Business Review Mar.-June 1981, p. 39.

65 ‘Beijing Officals Describe Divorce Procedures in City”, FBIS, February 7, 1980, R1.

68 Lubman, “Mao and Mediation”, supra n. 1.

67 “People’s Mediation Committees Widespread in Cities and Towns,” Zhongguo Fazhibao
[Chinese Legal System News] January 9, 1981, p. 1; “Mediators resolve more than 54,300 Civil
Dispute Cases’’, Xinhua News Bulletin, June 13, 1981.

68 See generally ibid.; “Twenty-seven Years Seems Like A Day: An Interview with Mediation
Committee Leader Hu Ruiyi,” Zhongguo Fazhibao [Chinese Legal System News] May 5, 1981, p.
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disputes were settled informally long before 1949, although the
People’s Republic has claimed that mediation today is a uniquely
Communist institution.®® In today’s China, as in the past, media-
tion is viewed as an alternative means of settling disputes, but a
primary emphasis is also on its function as a means of suppressing
disputes or preventing them from reaching the point where they
must be resolved judically.’® The preference for avoiding third-
party adjudication appears stronger than in the West.

Although mediation may reflect traditional values it has also
been incorporated into the techniques used by the Communist state
to penetrate Chinese society. This is illustrated by what have been
described recently as the four primary ‘“tools of the trade” of the
mediator:

(1) The mediator should actively publicize and encourage the
use of mediation as a tool in dispute settlement,;

(2) The mediator should know the personalities, occupations,
and points of tension and potential disputes of members of the
community. So forearmed, the mediator, when a dispute arises,
should have a fair idea of what is involved and how the dispute
can be settled.

(3) The mediator should pay attention to developing pro-
grams to keep children and youth occupied.

(4) The mediator is expected to pay repeated visits to the
families within his jurisdiction to mamtam communication
with them.7?

These guides to being a good Chinese mediator underscore the de-
sired ubiquitousness of the mediators (who are often frequently re-
tired persons with few or no other duties) within relatively small
groups, in order to promote regular and constant interaction be-
tween mediator and populace.
. In their present form the mediation committees do not appear to
differ substantially from the mediation committees that were cre-
ated in the nineteen fifties and continued to exist during the years
that preceded the Cultural Revolution. Even after the Cultural
Revolution (1966-1969) although separate mediation committees
may have fallen into disuse, the street “‘activists’ continued to me-
diate petty disputes.”2

It might be noted that in an earlier period the mediation com-
mittees were used to consolidate the urban apparatus of control
which had been created soon after 1949,72 and to reinforce the dis-
cipline required for industrialization which was then emphasized in
economic policy. Today, perhaps, increasingly assertive mediation
committees could help to strengthen the control over the lives of
urban residents exercised by the local street committees, which
were severely damaged during the Cultural Revolution. Striking to

4; “Recalling People’s Mediation Committee Leader Huang Hanyu,” Zhongguo Fazhibao [Chi-
nese Legal System News] January 16, 1981, p. 2; “City Dwellers and the Neighborhood Commit-
tee,” Beijing Review No. 44, November3 1980 pp. 20-21.

59 See e.g., Jerome A. Cohen “Chinese Mediation on the Eve of Modernization” California
Law Review, Vol. 54, p. 1201 (1966).

"°Lubman “Mao and Mediation,” supra, note 1.

71 “Recallmg People’s Mediation Committee Leader Huang Hanyu,” Zhongguo Fazhibao [Chi-
nese Legal System News] January 16, 1981, p. 2

72 See, e.g., Frolic, supra, n. 4 at 233-41.
73 Lubman “Mao and Mediation,” supra, note 1.
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the student of Chinese law is the similarity between Chinese media
accounts of the activities of mediation committees today and those
published in the nineteen fifties; now, as then, the media empha-
size the desirability of using them, the contributions they make to
social discipline, and their acceptance by the masses. Once again,
niediation has been mustered into the service of economic disci-
pline.

2. ECONOMIC DIVISIONS OF PEOFLE'S COURTS

Courts in a number of cities and major towns have established
“economic divisions” to handle cases that may have serious eco-
nomic consequences. They have been charged with responsibility to
crack down on speculation, profiteering and other economic crimes,
to provide efficient disposition of economic conflicts between enter-
prises (including Chinese and foreign enterprises), and to provide
for a smooth adjustment to China’s economic growth. According to
a Xinhua report, by late 1980 about a thousand economic divisions
had been established at various levels, most at the lowest level, and
600 more were in the process of being established.”4

According to this same report, during 1980 the economic divi-
sions handled a total of 6,100 cases. Of these, roughly 1,600 were
cases involving economic crimes and 4,400 were cases involving eco-
nomic disputes. It should be noted that more than 4,300 of the
cases brought to the economic divisions were eventually resolved
through mediation.?5

Here again the preference for settling disputes by compromise
rather than by use of a third party adjudicator is striking. Strong
emphasis was laid on mediation by members of the Economic Divi-
sion of the Beijing Intermediate-Level Court, with whom this
author met in April, 1980. Similarly, Chinese factory officials have
told this author and other foreigners interested in economic dis-
pute-resolution that they would strongly prefer to reach a compro-
mise in a dispute rather than take the matter to a court.

Clear definition has not yet been given to the jurisdiction of the
new economic divisions. Recent reports have described their juris-
diction as extending to cases that involved (1) contract breach caus-
ing heavy political or economic losses, (2) serious cases of deception
or shoddy work resulting in heavy losses, (3) failure to treat indus-
trial waste or neglect or operational safety which can seriously
impair the health of workers or peasants or damage public inter-
est, (4) economic sabotage, (5) foreign trade, maritime affairs, insur-
ance and joint ventures between Chinese and foreign corpora-
tions.7¢

It appears from this description that the authority of the eco-
nomic divisions is not to be limited to matters arising out of con-
tracts between enterprises. Rather, the economic divisions are em-
powered to decide any cases which may have substantial economic
ramifications. For example, the economic dividion of the Chongging

74 “Courts Have Already Established More Than 1002 Economic Divisions,” Guangming
Ribao. March 27, 1981, p. 3.
75 1

"E.g.; “Chongqing People’s Court Sets Up Economic Division,” Xinhua Daily Bulletin. July
20, 1979.
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Intermediate Peoples’ Court heard a case involving a navigation ac-
cident on the Yangtze River. The court found that the accident was
the result of a serious neglect of duty on the part of several work-
ers, who were sentenced to prison terms. Jurisdiction of the eco-
nomic division was apparently grounded on the fact that the acci-
dent involved a loss of over 300,000 yuan and resulted in fourteen
deaths.??

Another report, from Tianjin in a Xinhua release of January 21,
1980, told how the newly established Economic Division of the
Tianjin Intermediate Court had mediated a dispute arising out of
the unilateral cancellation by the buyer of a contract with a com-
mune unit for the production of circuit boards. The buyer was or-
dered to pay damages to compensate the seller for materials used
to manufacture the eventually unwanted goods, as well as for other
expenses.”8

To foreign observers to whom special courts might be justified by
reason of judicial expertise in a certain area of substantive law, the
Chinese economic divisions may seem curious. The economic divi-
sions do not seem to be premised on judicial familiarity with tech-
nical issues connected to particular types of cases. Instead, the sig-
nificance of the economic divisions seems to lie in the importance
of the subject matter, such as the occurrence of substantial or
heavy economic loss. Explanation probably lies in recalling that
since 1949 courts or tribunals have frequently been established in
China on an ad hoc basis to deal with cases which are intended to
the focus of special efforts, very frequently in connection with
major campaigns. In earlier years, for example, special tribunals
were established to deal with land reform in 1949-1951 and with
cases of economic corruption during a prolonged campaign in 1953.
The trial of the Lin Biao-Jiang Qing cliques was heard by special
tribunals, showing that this trend continues. The present economic
divisions seem to be somewhat more sedate version of these special-
ized tribunals, now less differentiated from the formal judicial hier-
archy than their predecessors.

The difference in form seems to express an attempt to keep the
new courts within the existing judicial framework rather than to
establish them entirely outside it, and suggests a new willingness
to respect the functional specialization of established judicial insti-
tutions. Whether the forms will also be used to develop and articu-
late substantive legal rules, of contractual responsibility or crimi-
nal responsibility, is too early to predict. Much will depend on
whether efforts are made to define the jurisdiction and doctrine of
the new courts, or whether they will be allowed to languish if the
concern of the Chinese leadership to highlight economic crimes
should lessen.

3. THE DEVELOPMENT OF ECONOMIC LAW

a. General

In keeping with recent emphasis on modernization of the law,
much attention is being paid to the area of economic legislation. In

7 Ibid.
78 “Tjanjin Intermediate Court Handles Economic Cases”, FBIS January 23, 1980, R2-R3.



261

addition to the large body of legislation already enacted, with the
attempt to reform economic organizations more legislation has
come into force, although much of it remains unpromulgated.?®
Alongside these developments and reflecting the wide-ranging eco-
nomic reforms which are being carried out to decentralize and ra-
tionalize the organization and management of Chinese industry,
the press and legal periodicals have discussed the details and un-
derlying policies of new and proposed regulations. Recent “cam-
paigns” regarding the need for regulation of the forestry industry,
for example, have stressed the need for preservation of forests to
maintain environmental balances and ensure the future of the for-
estry industry. According to the commentators, while the regretta-
ble state of the industry may be due in part to an uncertain eco-
nomic climate, insufficient foreign capitalization of the industry,
and uncertainty of ownership rights in the forests, it is equally
true that the current forestry regulations, because of lack of suffi-
cient punitive provisions to discourage violators, is to blame for the
waste of the natural resource. Thus the call to strengthen the regu-
lations governing this area.8® What is most significant about this
discussion is that a new forestry law was adopted in principle in
early 1979 at the start of the Chinese drive for legal reform.8! The
fact that the Communist Party had to issue new regulations in this
area two years after the original law symbolizes many of the prob-
lems besetting China’s efforts to build a modern legal system.82

In addition to discussions of new and forthcoming economic legis-
lation, substantial interest has been shown in the broader question
of the relationship of new economic regulations to other areas of
law. The most pressing question posed for Chinese lawmakers is
whether the economic legislation, much of which is concerned with
inter-enterprise relations, should be subsumed within the body of
civil law which also applies to citizens, or should economic law be
considered a separate branch? If the latter, what is the nature of
its relationship to the civil law? Finally, in any case, what are the
ramifications of the existence of economic legislation for the over-
all legal system? Students of Soviet and Eastern European societies
will detect a familiar ring to these questions, which have been
asked and answered in various ways by European Communist na-
tions.

In 1979 the Law Institute of the Chinese Academy of Social Sci-
ences sponsored a forum to consider some of these questions.®3 All
of the commentators seemed to assume that economic law and civil
law were two distinct, though inter-related legal spheres, and that
the primary jurisprudential question they faced was determining
the boundary between economic law and civil law. The discussion
is worth our attention, since it is ultimately related to what has
lately become a recurrent and visible issue in Chinese politics: the
proper relationship betwen the individual and the state.

79 See, e.g., alluding to many regulations enacted since 1979, “We Must Strengthen the Work
of Economic Legislation,” Renmin Ribao, May 14, 1981.

80 “Run Forestry Work According to Law,” Red Flag No. 5, March 1, 1981, pp. 27-31. (“Only
when there is a stable policy which is trusted by the people can a stable situation for forest
areas be insured.”)

81 “Text of New Forestry Act Recently Adopted by NPC,” FBIS March 2, 1979 E1-10.

82 “CCP, State Council Make Decisions on Forestry,” FBIS March 12, 1981 L6-14.

83 “Academic Forum on Civil and Economic Laws,” Faxue Yanjiu, 1979 No. 4, pp. 14-22.
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According to one writer, the significant difference between the
two branches of law is clear:

Economic law regulates . . . the relationships arising from the management of
the national economy and the economic activities of socialist organizations. Civil
law regulates . . . primarily the rights—responsibilities relationship which emerges
among citizens in the course of their civil activities including the property relations
between citizens and socialist organizations. . . . Participants of the economic law
are primarily socialist organizations . . . the plants and enterprises under the
system of ownership by the whole people and the system of collective ownership, as
well as the economic organizations at all levels of the people’s commune structure.
On the other hand, the subjects of the civil law are primarily citizens as individuals
vg?it:él) :vith rights and responsibilities in the civil legal relationship. (Emphasis
a )84

Among the reasons for distinguishing between the civil law that
applies to individuals and the economic law that applies to the
state and its organs is the basic difference in the legal capacities of
individual citizens and governmental agencies:

For instance, citizens may establish between themselves relationship of loaning
and borrowing currency, but this is totally different from the trust and loan rela-
tionship between the state bank and socialist economic organizations. It would be
inappropriate to see the two as the same relationship of property circulation and to
put them together in the same chapter of the same legal code. On the one hand the
bank is an economic organization of the state; on the other hand it is also a manage-
rial organ of the state, and has the task and powers to manage the currency on
behalf of the state. To separate the coercive effect that banks have in exercising the
powers of mananging the currency from the relationship of borrowing and loaning
currency would cause the banks to lose their character and function in the area of
trust and loans.®%

Further, as one commentator noted, ‘‘the basic characteristic re-
lations that are regulated by economic law are those of product al-
location and commodity circulation derived on the basis of state
planning.” As such, economic law must assume a hierarchy in its
application: “. . . The obedience that subordinates must have for
superiors . . . is characteristic of the regulation of economic law.86
On the other hand, civil law is premised on “The principle of
equality and equitable compensation.”87 There is thus another
aspect to the civil law—economic law dichotomy. Civil law rela-
tions, in short, are individualistic, unplanned and horizontal; the
relationships which would fall within the ambit of economic law
are collective, planned, and hierarchical.

It is thus no surprise that one commentator noted that “legal re-
lationships under civil law are the most vividly exemplary of the
principle of bourgeois rights,” and that the role of civil law must be
restricted in its contents and the scope of its application in a social-
ist society. “Under the conditions of socialism, it is inappropriate to
expect that the principle of equality in the civil law relationship
should be completely applicable in the commodity relations in the
production sphere.” 88 Relevant here are controversies arising out
of emphases on both profits and noncollective enterprises, which
squarely raise the ideological problems which resurgent private en-
terprise is bound to inspire in a socialist society.

84Ibid., p. 15.
85 Ibid., p. 18.
86 Jbid., p. 15.
87 Ibid., p. 18.
88 Ibid.
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It remains to be seen exactly how distinctions between the civil
law and the economic law will be made in legislation. The atten-
tion being paid to it signifies a recognition that China must now
address the issue of defining legal aspects of the uneasy economic
relationships—and the shifting accommodations required—between
the individual and the socialist state.

b. The law on economic contracts

A new Chinese law on economic contracts between enterprises
within China was adopted on December 13, 1981 by the National
People’s Congress.®® Although not the first attempt to legislate
rules for such contracts, it is the most ambitious. It can only
become meaningful, however, if very vigorous measures are taken
to implement it.

The law begins by stating that it applies to “economic contracts,”
which are agreements between ‘“legal persons” for achieving “a
certain economic purpose and for defining [their] rights and obliga-
tions.” The law’s application is extended also to contracts of “indi-
vidual businessmen” and “rural commune members’ with enter-
prises, thus crossing the theoretical lines between civil and econom-
ic law as discussed above.

Basic principles are stated at the outset: Contracts must not be
imposed by one party on the other, and cannot be interfered with
by third parties. The contracts establish legally binding obligations
on both sides, which may not unilaterally deviate from them. Con-
tracts may be declared invalid if they violate law, policies, or plans;
if they were signed through deception or coercion; if signed by an
agent who oversteps his authority; or if they violate “state interest
or public interests.”

Other general provisions provide for powers of attorney to agents
acting on behalf of economic units, and enumerate provisions
which all contracts must contain as a minimum (such as object,
quantity, quality, price, time limit for performance, place and mode
of execution of the contract, and responsibilities for breach), use of
RMB as the currency of payment unless otherwise stipulated by
law, settlement of accounts through the bank, deposits, guarantees
of performance by third parties, consequences of a finding of inva-
lidity, calculation of product quantities and prices, standards of
product quality, and a requirement of timely delivery. Rules are
then stated for specific types of contracts, such as for construction
projects, processing, transportation of goods, electric power supply,
warehouse storage, lease of property, loans, property insurance,
and scientific and technological cooperation.

An attempt has been made to set limits on changes in contracts:
So long as state interests or economic plans are not adversely af-
fected, a contract may be changed or cancelled by mutual agree-
ment if the plan on which the contract is based is changed; if fac-
tors beyond the control of the parties make performance impossi-
ble; if a plant is closed down, ceases production or is converted to
other uses; or if a party breaches the contract. However, if one
party’s change causes “losses” to the other, it must compensate the

® Renmin Ribao, Dec. 17, 1981. Translated in JPRS 79807, Economic Affairs, No. 194. Jan. 6,
1982, pp. 90-108.
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injured party. No contracts may be changed if they involve prod-
ucts provided for in the plan, unless such changes are approved by
the agency that has issued the plan.

The new law’s emphasis on economic discipline is clearest in the
sections on breach of contract. Responsibility for breach may be
borne by one side only or shared by both. Individuals who cause “a
major action or serious lawsuit” through ‘“dereliction of duty, mal-
feasance or violation of the law” are subject to economic, adminis-
trative and even criminal sanctions. Even if breach is caused by
the “fault” of a higher-level organization, that “leading body” may
be responsible.

Damages or penalties may have to be paid (out of profits and not
production costs, warns the law), although the injured party may
. also demand specific performance. In many cases, apparently both
damages and a penalty must be paid: If actual loses exceed the pen-
alty, the party at fault must also pay damages. Specific instances
in which penalties and damages must be paid are then enumer-
ated. For example, sellers of below-quality articles must pay both a
penalty and damages, and suppliers of electricity must compensate
consumers for losses caused by reductions in power supply brought
about by the supplier’s fault. Amounts of penalties and methods of
calculating damages are not specified in the law.

If disputes arise out of these contracts, the two sides must “con-
sult” with each other. If they cannot settle the dispute themselves,
either party may request “mediation or arbitration,” by “the organ
governing contracts signed by the state,” although no such organi-
zations are specifically named in the law to handle such disputes.
A knowledgeable Chinese legal scholar has stated in conversation
that these are likely to be housed at various local levels of the Gen-
eral Administration of Industry and Commerce.

The provisions for arbitration do not mean that the courts have
been neglected. A party to a contract ‘may also directly bring a
suit . . . at the people’s court.” Suit in the people’s courts may also
be brought after aritration by way of appeal by the losing party. If
a party to a contract who has breached it has been ordered to pay
damages by an arbitration organ or a court, the banks must
comply by effecting the payment. Criminal liability for a varie y of
illegal acts in connection with contracts is also stated. Finally, “for-
eign economic and trade contracts” are mentioned as subject to
rules to be formulated separately “with reference to the principles
laid down by the law and international practice.”

Taken on its face alone, the new law raises many questions. It
implies the development of legal rules on many issues with which
the Chinese legal system has not heretofore dealt with systemati-
cally, such as interpretation of contracts, determination of fault for
breach, and calculation of damages. The new law is very legalistic
in requiring enterprises which entrust representatives with the
power to enter into contracts on their behalf to give them powers
of attorney. Contracts signed by agents who exceed their powers
can be declared invalid, although the consequences of such a decla-
ration of invalidity are not discussed.

Western legal systems abound in questions arising out of the re-
lationships among principals, agents, and third parties. Soviet and
Eastern European legal doctrine on fault for breach is extensive
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and growing. Chinese legal doctrine on these subjects, however, is
only now in the earliest stages of evolution; a code of civil law, now
under preparation, will address these subjects, but even after it is
promulgated it will necessarily require much interpretation. More-
over, not many personnel at Chinese law courts or at the new arbi-
tration organs are likely to have extensive legal training. The new
rules may be too legalistic not only for the economic units whose
conduct they are to regulate, but also for the officials who will ad-
minister them. At the same time, though, they may stimulate slow
growth in the use of sophisticated legal concepts.

These problems are not without interest for foreigners, especially
those who invest in equity joint ventures in China. Foreign trade
contracts will be the subject of another law, as noted above, but
when a joint venture in China concludes a contract with domestic
Chinese entities, presumably it will be expected to act as a Chinese
domestic entity. It is, after all, a “legal person” in China. The eco-
nomic contract law can serve to link joint ventures with the rest of
the Chinese economy, just as it will link Chinese units with each
other. Thus, the contractual rules applicable to contracts of pur-
chase and sale, construction projects and all the other transactions
mentioned in the economic contract law should apply to such
- transactions when they are entered into by joint ventures. It re-
mains to be seen, too, whether the new rule will apply in the Spe-
cial Economic Zones, which are not specifically excepted from ap-
plication of the law.

The new Chinese law on economic contracts responds to a web of
complex problems. It reflects the perceived necessity to define and
emphasize the responsibility of each economic unit for its own per-
formance, consistent with current policy, which aims, as a recent
Xinhua article put it, to “gradually make the enterprise a relative-
ly independent economic entity.” The task is not easy. For in-
stance, media reports suggest that when enterprises plan their
profits they may try to have them set at a low level so that above-
plan profits, portions of which can be retained at the enterprise
and distributed as bonuses, will swell. Other media reports indicate
that rural production teams and brigades try to argue that natural
conditions prevented them from attaining their set quotas and ful-
filling their contracts.

Contracts are used to define responsibility in communist as well
as capitalist legal systems. The new Chinese law on economic con-
tract is the latest of a series in the Communist world. For many
years in the Soviet Union and all other European Communist coun-
tries, contracts for products subject to economic plans have also
been subject to special legal rules, and disputes arising out of them
have been settled by special bodies which, except in Yugoslavia, are
not part of the ordinary civil courts. In the Soviet Union, for in-
stance, contract disputes among state enterprises are decided by ar-
bitral boards which determine fault for breach of contract and
award damages. The ordinary law courts are regarded as too cum-
bersome and slow-moving to adapt their decisions to implementa-
tion of the economic plans.

The Soviet system is not without problems which are likely to
appear as the Chinese economy becomes more complex. The
volume of cases brought to the Soviet arbitration boards has stead-
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ily risen over the years, and they have had to formalize their pro-
cedures and permit the use of lawyers, despite an earlier ideal of
using simple procedures without law-trained professionals. Also,
Soviet enterprise managers have been able to use the law as a
shield, although the leadership may prefer to think of it as a sword
to enforce discipline: Soviet enterprise managers can request an ar-
bitration commission release them from obligations imposed by the
economic plan before a contract has been concluded pursuant to
the plan.

The new Chinese law is not the first set of rules to be enacted on
contracts in China. Since 1949 rules have been established within
ministries and for certain types of contracts. Many of these rules
probably remain in effect. During the 1950’s contract disputes were
settled informally, although the Soviet contract arbitration system
was studied closely and some movement toward adoption of that
system was evident, at least from scholarly writings in 1956. How-
ever, the anti-rightist campaign of 1957 stopped evolution of the
legal system dead and the Great Leap Forward was hardly conge-
nial to development of economic law. Yet in 1962, during the eco-
nomic revival after the Great Leap, the State Council and the Cen-
tral Committee of the Chinese Communist Party issued a “notice”
on the strict performance of contracts, providing for arbitration by
economic commissions at various levels.®*® The system was operat-
ing in 1978, according to conversations which this author had with
officials of the economic commission of one major Chinese industri-
al city. In the meantime, especially in recent years, internal rules
on contracts have been established.

Relevant here are the recently established economic divisions of
the regular peoples’ courts, discussed above, the which resort can
presumably be had if informal methods of dispute settlement fail.
Yet, even if appropriate mechanisms for enforcing the new laws
are soon established and staffed, several related problems will be
encounterd by the enforcers of the new law. One is simply the
tendency of officials to ignore rules which should guide their con-
duct. As one article in the Peoples Daily in December, 1981 said,
“Even now, certain departments or units still do not understand
the function of these [economic] laws and regulations. They do not
know how to make use of them to guide and control economic mat-
ters.” ® The Southern Daily in an article in November 1981, was
more pungent:

In everyday life, the phenomenon of turning a deaf ear to party instructions and
government decrees or failing to seriously carry them out is evident almost every-
where * * * in refusing to act upon the instructions of higher authority, some

people never stop saying that they are doing so with the interest of the masses in
mind * * * 92

% “Notice of the Central Committee of the Chinese Communist Party and the State Council
Relating to Strict Adherence to Capital Construction Procedures and to Strict Performance of
Economic Contracts,” Dec. 10, 1962, in Zhonghua Renmin Gongheguo Fagui Huibian, Vol. 13
(1962-1963) [Compendium of Laws and Regulations of the People’s Republic of China] Beijing:
Falu Chubanshe, 1964, pp. 62-63.

" Gu Ming, “Further Strengthen Economic Legislative Work,” Renmin Ribao Dec. 4, 1981,
translated in FBIS Dec. 11, 1981, K12-K14

92 “Nanfang Ribao on Following Party, National Rules,” Nov. 28, 1981, translated in FBIS
Dec. 7, 1981, P1.
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Of course the new law is an attempt to bring rules to bear on eco-
nomic disorder, but these complaints suggest that the old ways will
die hard and that very vigorous enforcement will be needed.

Also, Chinese enterprise managers may not want to involve a
court or arbitral body in settling their contact disputes. In the past,
as noted above, they have preferred to compromise their problems
among themselves. Preference for quiet disposition of economic dif-
ferences among enterprises may be related to traditional Chinese
aversions to litigation, but it probably also reflects apprehension at
exposing errors or unlawful conduct to other agencies of the state.

If these observations are accurate, the goals of the new law are
very ambitious. Energetic enforcement will be needed to change
and guide the habits of thought of China’s enterprise managers. If
past Chinese practice is any guide, considerable publicity in the
Chinese media will be required, in order to emphasize to Chinese
managers that the drafters of the law mean business. Wide-ranging
and continuing efforts over a long period of time are likely to be
needed before the new law meaningfully affects the decisionmaking
of Chinese enterprises.

II1. ProBLEMS AND CONTRADICTIONS

The considerable efforts described above to build a legal system
involve institutions incompletely constructed earlier in the history
of the PRC on a Stalinist model, lacking preexisting support in the
values left behind by either traditional society or the transition to
revolution, and then demolished in a nationwide spasm of violence
of disorder. Against the background of the previous summary it is
useful to note some recurrent themes in Chinese discussions of the
latest period of institution-building. These discussions help provide
insight into some of the conflicting values which the legal system is
perceived to embody by its architects, its participants and the pop-
ulace and, therefore, into the tangled values of Chinese moderniza-
tion itself.

A. Law and Mobilization

Even if a commitment has been made to develop the new legal
institutions, some of the means used to invigorate them may dis-
tort their growth. Nlustratively, popularization of the new legal in-
stitutions through the Party-led propaganda apparatus—a standard
administrative device for the last thirty years—has been wide-
spread. Typically, after the National People’s Congress adopted a
group of laws in 1979, the Anhui Provincial Party Committee
called for a campaign to observe “publicizing the seven laws
month” throughout the province for the 30-day period beginning
from the twentieth of August.?® Four days after the provincial
forum mentioned above, the Provincial Party Committee held a
telephone conference “calling on all places to further whip up an
upsurge of studying and publicizing the seven laws to make them
know to every household and person.” 24

93 “Anhui Holds Telephone Conference on Publicizing NPC Laws,” FBIS, August 15, 1979, 03-
4.
94 Thid.

91-930 0 - 83 - 18
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Similarly, Shandong Province launched a campaign featuring
special classes for members of the three agencies administering the
criminal process to study the new laws, as well as propaganda ma-
terials prepared specially for the campaign (e.g. an article entitled
“Communist Party Members Should Play an Exemplary Role in
Enforcing and Upholding the Law”), radio broadcasts, theatrical
performances, and lectures. The target of the campaign was an-
nounced: “all cadres in political and legal departments and all po-
licemen must be trained by the end of September”.5

To the foreign observer, use of a campaign-style approach to the
regularization of legal institutions involves some inherent contra-
dictions. Regularization does not seem to be a likely product of a
campaign; it could be more logically thought to emerge, as the out-
come of sustained incremental effort. So fostered, it would be more
likely to endure. Campaigns also may tend to infect the legal
system with precisely the kind of unevenness in the rhythms of bu-
reaucratic and political life that law is supposed to reduce. This is
even more true, obviously, of political campaigns which link legal
activities to specific short-term goals, such as punishing economic
crimes, and which are discussed below. Moreovér, for the last
thirty years the successions of campaigns and the changes in policy
which they have symbolized and implemented have inspired consid-
ei'al:)le caution and cynicism among bureaucrats and populace
alike.

B. Law and the Party

There are indications that the issues discussed here are clearly
perceived in China, even if the vocabulary of discussion is different.
The coming into force of the new codes raises some important
issues. What, for instance, is to be the relationship between law
and the Party? An article in the Beijing Guangming Daily on No-
vember 10, 1979, squarely asserted the supremacy of law over
policy.?® An important article in the Beijing Daily of January 4,
1980 stated that the principle of leadership by the Party did not
mean ‘“demanding that Chinese Communist Party committees at
all levels be concerned about specific cases; it is mainly leadership
over principtes -and policies . . .”” Party leadership was to insure
that formal legal institutions were not interfered with by “other
administrative organizations, groups and individuals”’—presumably
even including the Party itself.?”

Since then, the issue of the relationship between Party and
courts has been discussed at some length. An article in Jurispru-
dential Research in early 1980 amplified and spelled out in consid-
-erable detail a view of the correct relationship, in which a separa-
tion of function had to be observed, leading to a principle of non-
interference by Party Committees at courts in the decision of spe-
cific cases. Otherwise, said the authors,

95 Shandong Launches Campaign to Publicize New Laws”, FBIS August 16, 1979, 0-3.

96 Zhang Xin, “Enforcement of Policies and Enforcement of Laws”, Guangming Ribao Novem-
ber 10, 1979, p. 3 in FBIS November 14, 1979, L1-L3.

97 “Strengthen the Concept of the Legal System and Be Resolute in the Implementation of
Laws”, Beijing Ribao January 4, 1980.
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The judicial workers may tend to rely on the party committee to “guard the pass”
and neglect their own duties . . . furthermore, the leading comrade of the party
committee assisting in judicial work . . . can only have a partial understanding of
the whole procedure because he does not personally attend to the case.?8

Another article, in the Beijing Daily, complained that “some
comrades, particularly leading comrades, do not comprehend the
need to revoke the practice of examining and approving cases by
party committees.” ® The author cited an internal instruction
issued by the Central Committee of the Party and a speech by the
President of the Supreme People’s Court urging that party commit-
tees cease ‘‘substituting laws with personal view.” Nonetheless,
said the author, “the other day one responsible person of the cer-
tain county party committee interfered in a trial by wielding the
baton of ‘grabbing independence from the party’ and unjustifiable
dismissed the chief procurator from his post . . .” The seriousness
of the matter and the principle of judicial independence were ener-
getically underlined. However, other views remain entrenched. In
mid-1981, an important meeting on politico-legal work concluded:

Foreign bourgeois legal thinking should not influence and upset our judiciary.

The political and legal organs are State organs of dictatorship and must remain
strictly under the guidance of the Party committees at all levels.

An editorial commenting on this meeting stated if the courts were
slow to punish lawbreakers severely, “the leading comrade [of the
Court’s Party committee] must enter, give guidance, and solve the
problem.” 100

Further public emphasis on judicial independence, and additional
and sustained high-level manifestations of support will no doubt
continue to be necessary if judicial independence, frail in the best
of circumstances anywhere, is to have any future in China. Party
rule has been too long-lived and too firm to yield very easily to the
courts in any significant measure.

C. Law and Discipline

With the re-establishment of the legal system has arisen the
issue of the extent to which the law should reach out to punish offi-
cials for crimes, although hitherto they have usually been subject
only to administrative sanctions either by the government hierar-
chy or by that of the Party. The Party has had its own organiza-
tions to investigate and punish breaches of discipline, which often
constituted offenses against law as well. Recently, much publicity
has been given to the publication of “Guiding Principles of Inner-
Party Life” and to the establishment of the Party’s “Central Disci-
pline Inspection Commission.” 1! The issues involved here are not
merely legal, of course; they involve nothing less than the credibil-
ity of the claim of the Chinese Communist Party that it is the disci-
plined revolutionary vanguard of the Chinese people.

98“Independent Judicial Function Party Leadership Relationship Discussed” JPRS 76527, Po-
litical, Sociological and Military Affairs No. 121, October 2, 1980, pp. 1-3.

99 “Be; Radio Decries Interference in Legal Cases,” FBIS Fe ruary 2, 1981

“’°Seel‘!‘1§ uppression of Criminality,” China News Analysls No. 1215, .;eptember 11, 1981, p.
2, quoting from Renmin Ribao Jul, 25 1981, f
L21°'See e.g., “Deng Yingchao's {)lscxplme nspectlon Plenum Speech,” FBIS March 28, 1981,
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1. “BUREAUCRATISM’' IN GENERAL

The attention focused on Party discipline is plainly regarded by
many leaders as a symptom rather than a cause of a dangerous ill-
ness that affects the Chinese body politic—‘bureaucratism.” 102
The term is used to describe major abuses of power by State and
Party officials, including the tendency to treat one’s area of juris-
diction as a private domain; feeling superior to others of lesser
rank; insistence on special privileges; feeling responsibility only to
superiors in rank, whose favors are pursued, often by flattery and
extravagant measures; corruption, embezzlement of public funds,
misappropriation of state property, accepting and giving bribes;
and interceding on behalf of relatives and friends. Media accounts
abound with this type of conduct, often engaged in by cadres over
long periods of time and on a large scale before they were appre-
hended and punished.103

Before the Cultural Revolution, there was hardly any question
that if a cadre was exposed in serious offenses against discipline,
Communist morality, law, or all three, he would, in most cases, be
punished, if at all, within State or Party hierarchies as an adminis-
trative matter: “demerits”’, warnings of various degrees of severity,
demotion, transfer or dismissal have been the standard administra-
tive punishments. In the case of Party members, suspension of
Party membership or dismissal from the Party were additional se-
rious sanctions. The problem, as one commentator in the People’s
Daily noted, is that because “all posts are still basically decided
and appointed by higher authorities . . . some cadres, who do not
have correct thinking, only hold themselves responsible to their su-
periors rather than to the masses, thus reversing the individual’s
relations with the masses and the public servant’s relations with
the masters.” 104

Equality of all before the law is a principle expressed in China’s
Constitution and Criminal Procedure Law, and much discussed in
the Chinese media. Under this principle Party cadres are not above
the law, and offenders—and their children, note some 1°5>—who

102 Discussion in the following paragraphs is based on “Minster Criticized for Seeking Special
Privileges,” JPRS 76971, December 10, 1980, Political, Sociological and Military Affairs, No. 146,
p- 13; “Extravagant Eating, Drinking by Cadres Criticized”, JPRS 77179, January 15, 1981, Polit-
ical, Sociological and Military Affairs, No. 157, page 103; “Discipline Against Official Corruption
Asserted,” Ibid. at 97; “Renmin Ribao Comments on Combating Bureaucratism,” FBIS May 13,
1980, L16; “Halt to Practice of Interceding on Behalf of Friends, Relatives Urged,” JPRS 76971,
December 10, 1980, Political, Sociological and Military Affairs No. 146, p- 38.

103 See particularly “Discipline Against Official Corruption Asserted”, Ibid.

104 “Renmin Ribao Comments on Combating Bureaucratism”, supra, note 102 at L18.

105 Punishment of children of officials raises similar problems, and has been prominently dis-
cussed in the media. For instance, according to one report, the police in Anhui Province arrested
young people for gang fighting, including several who were the children of ‘leading cadres of
county departments and bureaus.” The report stated that “some people” had asked the police,
“Are you out of your mind to touch those influential people?”’ But the police, said the report,
implemented the principle that “everyone is equal before the law” and arrested all of the of-
fenders regardless of their parents’ rank. The county Party Committee also persuaded the
cadres to adopt a correct view of the matter, and one high official “demanded” that his son be
sternly punished: and on the day of the boy’s arrest conducted a selfcriticism. “Anhui County
Arrests Leading Cadres’ Sons for Gang Fighting”, FBIS August 8, 1979, 02-23.

More recently, in June 1980 a high ranking PLA leader was praisec In the press for writing a
letter to the Wuhan Public Security Bureau “demanding that the illegal activities of his great-
nephew . . . be strictly dealth with.” The Hubei Daily wrote an editiorial criticizing “the be-
havior of certain leading cadres” in trying to cover up for their lawbreaking children. “Hubei:
PLA Leader Urges Punishment of Erring Relative,” FBIS June 11, 1980, P1. In another incident
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violate the law must be punished according to the law and by the
organs of the law.1°¢ From this it has been argued that merely to
subject to administrative discipline officials who violate the law is
insufficient punishment because, as one article puts it *‘dismissal
in lieu of punishment’ is a reflection of the influence of a feudal
privilege seeking mentality.” 197 Assertion of these principles has
led to judicial trial of Party members who have committed crimes.

2. PUNISHMENT OF CADRES FOR CRIMES

In one case, a commune brigade Party branch secretary was ac-
cused of stealing trees that belonged to the collective and was rep-
rimanded, and thereafter falsely denounced the commune member
who exposed his theft. The cadre was sentenced to five years in
prison for misusing his authority. However, the commune Party
secretary at all times tried to shield the offender, wrote the Party
committee later, as a result of which “the masses completely lost
their confidence in the integrity of our Party organization.”108

Another case further illustrates the problems and some current
uncertainties in applying the law to cadres: in Jiangsu Province,
according to a radio broadcast on July 17, 1980, the Director and
Deputy Director of a local office of the Agricultural Bank of China
extended loans improperly, diverted some funds for personal use,
and fraudulently procured goods and materials. Their misdeeds
constituted violations of administrative regulations and policies as
well as the crime of embezzlement. The two men were investigated
by the local party committee, the Bank, and by the local Procur-
acy, which arrested them, presumably so that they could be pros-
ecuted. At the same time, it was announced that the local county
“Discipline Inspection Commission” would deal with other persons
involved.109

This report suggests both the overlapping of jurisdiction among
the bodies involved and the continued prominence of the Party in
dealing with offenses by Party members. The foreign observer can
only ask how decisions were made to prosecute two offenders while
relegating others to Party discipline. Clearly, though, such deci-
sions were made as administrative and discretionary matters
rather than as part of the formal judicial process.

A drive on economic crimes and corruption in the spring of 1982
reflected continued involvement of both Party disciplinary organi-
zations and the courts in punishing cadres. In two cases of large-
scale illegal activities, the Central Discipline Investigation Commis-
sion of the Central Committee was reported to have conducted in-
vestigations; in one case, a local Communist Party secretary in the

that son of a “leading cadre at the municipal level” was sent.enced to death for rape in Chang-
chun, in Jilin Province. The Chinese Youth News commented “In the eighties of socialist China,
no one who breaks the law can escape the arm of justice”. “Youth Paper Comments on Sen-
tences of Cadres’ Children”, FBIS July 2, 1980, L6-L7. In August, 1980, the Beijing Daily an-
nounced that thu'ty cadres’ children had been sentenced for their involvement in a nationwide
smugglgng ring. “AFP: Press Reports Arrest of Senior Officials’ Children”, FBIS August 18,
1980,

106 “Radio Beijing: Party Cadres Not Above State Law,” FBIS August 25, 1980, L15.

107 “Guangming Ribao on Dismissal as Punishment”, FBIS December 24, 1980, L21.

108 “Cadres Accused of Violating Law Sentenced to Pnson Terms”, JPRS 76617 October 14,
1980, Political, Sociological and Military Affairs, No. 127, page 30.

10 “Jlangsu Arrests Bank Cadres for Financial Vnolatlons , FBIS July 18, 1980, 01.
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Party Committee of the Shenzhen Special Economic Zone and a
local cadre, also a Party member, were relieved of their posts for
smuggling foreign consumer products into China.l'® In Henan, a
network of officials was punished for large-scale illegal purchases
and resale of hundreds of automobiles and other vehicles, as well
as extensive bribery using cash and television sets.1!! Other re-
ports have told of arrest and conviction by the courts of an imagi-
native swindler who established a false institute that signed con-
tracts with both foreign and domestic enterprises,’!'2 and of the
head of the Guangzhou Telecommunications Bureau, for specula-
tion and profiteering.!1® The courts were mentioned with special
prominence in the last two above-mentioned cases.

3. PUNISHMENT OF CADRES FOR ADMINISTRATIVE MALFEASANCE

The widely-publicized case arising from the capsizing of an off-
shore oil rig, the “Bohai No. 2”, which caused the deaths of 72 crew
members in November 1979, is suggestive in pointing to the possi-
bility of expansion of judicial jurisdiction over acts of malfea-
sance.!!'? An investigation by a group representing no less than 11
national and local-level organizations concluded that the Ministry
of Petroleum Industry had erroneously ordered the rig moved too
quickly, that out of zeal to comply with this unreasonable order
local authorities had violated safety principles, and that thereafter
the Ministry failed to investigate the case properly, tried to cover it
up, and failed to punish the local officials who had ordered the
safety violations. The State Council removed the Minister of Petro-
leum Industry from his post and awarded a “demerit” to no less
than Vice Premier Kang Shien: thereafter three officials of the
local petroleum bureau and the captain of the towing vessel were
prosecuted.

The prosecutions in the “Bohai No. 2” case as well as the cases
discussed in the preceding sections suggest that the Chinese leader-
ship may begin to expand the role of law and law courts in sanc-
tioning officials and Party members for conduct which violates the
criminal law, ranging from acts clearly contrary to their responsi-
bilities such as theft of public funds to acts involving serious lapses
of judgment in the exercise of their authority. However, in the
light of Party supremacy and the weakness of formal legal institu-
tions generally, this expanded judicial activity can only be tenta-
tive. That its implications are serious is recognized by cadres who
try to interfere with citizens who accuse them and with procuracies
and courts that try to bring them to justice '1% and by writers who

110 “Renmin Ribao Reports on Shenzhen Smuggling Case,” FBIS Mar. 12, 1982, K21.

111 “Henan Province Solves Case of Illegal Resale,” FBIS Mar. 11, 1982, P9.

112 “Swindler sentenced to 12 years”’, Xinhua News Bulletin, Mar. 26, 1982, p. 9.

113 “Guangzhou Telecommunications Bureau Head Jailed”, FBIS Apr. 6, 1982, W3.

114 See “State Council Decision on Oil Rig Accident”, Xinhua News Bulletin, August 25, 1980,
p- 24; “Chinese Oil Minister Relieved of Post”, Id. at page 25; “Ministry of Petroleum Industry
Criticized for Offshore Disaster,” Xinhua News Bulletin, August 24, 1980, p. 47; “Four For Trial
in Oil Rig Case”, Xinhua News Bulletin, August 30, 1980, p. 16.

1158ee, e.g., The Heilongjiang Daily of November 28, 1979, reporting on several cases of local
Party interference in cases. In one case, a local Party secretary had “technically edited” records
of an interrogation in a case involving a high-ranking Party member. In another, local officials
tried to deter the Procuracy and police from prosecuting the son of fellow official for a serious
traffic violation. Li Shousan and Ma Wenyuan, “Exercise Leadership, Don’t Interfere—Things
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argue that there is no such thing in China as a ‘“bureaucratic
class”, and that cadres guilty of bureaucratism must not be treated
as enemies.116

It is difficult to foresee the courts becoming meaningful partici-
pants in the punishment of unlawful acts by officials and Party
members in the near future, unless they are given extremely
strong support at the highest levels of Chinese leadership. To do so,
however, could easily lead to charges of destroying the Party by
rendering it hostage to accusations by antisocialistic non-Party en-
emies who could pervert the law to weaken Party rule, and, there-
fore, socialism itself. Chinese legal scholars have evidenced interest
in creating an administrative law in China that would use quasiju-
dicial or judicial bodies to control arbitrary cadre behavior. The
problem is endemic in Chinese society, and the use of courts sug-
gests that Party self-discipline has been recognized as inadequate.
How far the courts will be allowed to participate remains in doubt.

4. LINKS BETWEEN THE COURTS AND CURRENT POLICIES

Unlike the Anglo-American model in which courts are theoreti-
cally impartial agencies for adjudicating conflicts, Chinese courts
under the Communist Party have been seen and used as active par-
ticipants in the implementation of Party and state policies. As in
all other Chinese governmental activities, it has long been common
to announce publicly the principal current policy goals which the
courts should aim to realize, and to link their work with imple-
menting those policies. For instance, Chinese judicial priorities
were stated by Jiang Hua, the President of China’s Supreme Peo-
ple’s Court, in the People’s Daily of April 9, 1980. He said that the
four principal goals of the courts in 1980 should be to ‘‘severely
punish active criminals” by taking ‘‘sterner measures against such
serious criminals who commit murder, arson, robbery and rape”,
“check over the reverse verdicts” in cases involving the rehabilitat-
ed Liu Shaoqi, generally continue the work of “checking over
framed-up, fake and wrong cases” (presumably dating from the
Cultural Revolution), and “gradually put into practice the criminal
law and the [criminal procedure law]”’.117

Of special interest 1s the extent to which the courts have been
put to work in reviewing cases of political significnace. The work of
reviewing cases arising out of the Cultural Revolution was given as
much stress as implementing the new codes of law and criminal
procedure when those codes were first promulgated—although
probably most of that work was done by Party organizations. Use
of the courts reflects the strong need felt by the Chinese leadership
to turn squarely away from the violence and irresponsibility of the
Cultural Revolution, and to right the countless arbitrary injustices

to Heed Before the Enforcement of the New Laws”, Heilongjiang Ribao, November 28, 1979
translated in FBIS November 28, 1979, S1-S2. An article in the People’s Daily of January 10,
1980 complains about the refusal of “some people in charge” to carry out decisions, and said
that “acts such as openly defying the dignity of law, obstructing the exercise of judicial power
by People’s Courts and requi'IIl‘i to carry out court verdicts and rulings, must be dealt with ac-
cording to law. Yin Jiabao, “The Verdicts and Rulings of the People’s Courts Must be Carried
Out”, Renmin Ribao, January 10, 1980, p. 5, translated in FBIS January 23, 1980, L10-L11.
116“Honggqi Denies Existence of New Class of Bureaucrats,” FBIS March 31, 1981 L5.
3 117 Jiang Hua, “Earnestly Perform People’s Court Work Well”. Renmin Ribao April 9, 1980, p.
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committed in the name of “correct” politics. In the course of this
activity the prestige of the courts may be raised.

Since the criminal code and the code of criminal procedure were
promulgated in 1980, short-term goals have been set for the courts
in addition to their long-term objectives of meeting the standards
set by those two laws. Of these short-term goals, there has been
particular high-level emphasis on the courts punishing economic
crimes.

Directives, which are treated as having the force of law, and ac-
companying explanatory policy statements, have explicitly called
for judicial activity to focus upon economic crimes. In January
1981, for instance, the State Council issued a “circular” attempting
to define illegal speculation, “profiteering” and trade in prohibited
goods such as precious metals and foreign currencies, and called for
a crackdown on smuggling.!!® Provincial and local instructions fol-
lowed,!1® and widespread propaganda made unmistakable the lead-
ership’s concern.1290

Reports of decisions by the courts in cases involving conduct of
the type discussed in the “circular”, not surprisingly, proliferated
soon after it was promulgated. There had been no shortage of re-
ports of such cases before the State Council directive, presumably
reflecting the growing concern which led to that high-level expres-
sion.'2! More reports appeared around the time of the circular,
such as one on the arrest and accusation of a robber who had ap-
parently broken into Beijing’s largest department store and made
off with goods and cash of a total value of ten thousand yuan,122
and the imprisonment of a Hong Kong resident for “swindling” in
volving forgery of a death certificate of a Chinese citizen living in
Beijing who owned property in Japan.!23

Additional measures which heightened the drive on economic
crimes were a resolution of the NPC Standing Committee amend-
ing the criminal code by increasing penalties for certain crimes 124
and a decision on economic crimes issued by the Central Commit-
tee of the CCP and the State Council.125

The articulation of short-term goals for the courts is not new in
the People’s Republic of China; it has been a characteristic of law
administration since 1949. However, the technique raises obvious
questions about the independence of the courts. Not only is the al-
location of scarce judicial resources affected, but more importantly
the courts can expect to be evaluated by higher authorities on the

118 “State Council Directive on Crackdown on Speculation, Smuggling,” Xinhua News Bulle-

tm, January 16 1981, p. 6.
9 See, eg., Fu_]lan Government Issues Circular on Smuggling” FBIS February 3, 1981, P3;

“Hangzhou Import Controls”, FBIS January 14, 1981, O3.

120 See, e.g., “Some Questlons on Cracking Down on Speculation and Profiteering”, Hongqi
1981, No. 3 m JPRS 77863, April 17, 1981, Translations of Red Flag, pp. 64-67.

1zi See, e.g., “Embezzler of Overseas Chinese Bank Savings Punished”, Xinhua News Bulletin,
November 14, 1980 (Local Overseas Chinese Association official sentenced to suspended death
sentence for embezzlmg 192,800 yuan of overseas Chinese remittance and bank savings); “Liaon-
ing Higher Court Commutes Thieves’ Death Sentences”, FBIS November 13, 1980, S3 (factory
employee and wife accomplice sentenced to suspended death sentence for embezzlmg 2566 grams
of golti] nineteen years previously).

122 “Beijing Department Store Robbery”, JPRS 77359, Polltlcal Sociological and Military Af-
fairs Number 116, Feb. 10, 1981, p. 105.

123 “Hong Kong Swmdler JPRS 775171, Economlc Affairs, No. 119, March 12, 1981 p. 42.

124 “NPC Adopts Resolution on Economic Crimes”, FBIS Mar. 10, 1982 K1-K

125 CCPCC, State Council Decision on Economic Cnmes, FBIS Apr 14, 1982 Kl-KQ
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basis of their responsiveness to demands to meet the short-term
goals. It is likely that there will be heavy pressure to convict per-
sons charged with violating currently-emphasized laws. This has
certainly been true in the past. However, if a “campaign” style of
justice continues to be a part of judicial administration in China,
functional specialization and judicial independence of the courts
will be inhibited.

The Chinese leadership has been sensitive to these issues. For ex-
ample, a Xinhua article distinguished the drive against economic
criminals from the leftist “expansion of class struggle’”’; 126 a deci-
sion of the Central Committee of the Chinese Communist Party
and the State Council on ‘“dealing blows at serious criminal activi-
ties in the economic field”’, adopted in April 1982, said in part,

In dealing blows at serious criminal activities in the economic sphere, we are reso-
lutely against making the work a mass movement * * * However, in dealing with
major and key cases which are relatively complicated and which involve more
people, we must completely follow the mass lines; that is, we must, within a definite

scope, mobilize the masses knowing about the cases to factually expose and inform
against those who have committed serious crimes.'2?

As the proceding quotation illustrates, some blurring of the lines
between activities of the courts and of the Party continues to exist,
reflected in the continued side-by-side existence of trials and ad-
ministrative punishments. Thus, although the Beijing Review can
say that despite the current crackdown on economic crimes, “no
purge will ever happen”,!128 a campaign is underway that will lead
to punishment and dismissal of corrupt cadres.!2® Moreover, com-
mitment to the system that produces the overlap continues to be
expressed, and it is unlikely to be abandoned. Thus, in one explana-
tion of the overlapping of jurisdictions, the author, in addition to
arguing that Party disciplinary organizations must exercise the au-
thority because some of the offences violate Party discipline as well
as the criminal law, also argued that some of the major casss are
‘“often confused, present relatively great complications” and,
“Therefore under the unified leadership of the Party committee,
the discipline and inspection organ, the judicial branch and other
relevant units must join forces to carry out their respective func-
tions”.13° Thereafter, the various organizations could mete out
punishments within their own jurisdiction, and employing their
characteristic substantive rules (such as the criminal code, in the
case of the courts) and modes of investigation and procedure (such
as the criminal trial, in the case of the courts).

Taken together, both the limits of the progress made and the
tasks of the courts suggest that rapid development of the Chinese
judicial system is highly unlikely. China’s size, the lack of person-
nel trained in the law, the newness of the institutions, and the
heavy impact of the Party and policy will continue to slow the sep-
aration of law from other forms of governmental activity.

128 “Xinhua Comments on Punishing Economic Criminals”, FBIS Apr. 1, 1982, K14-K15.
127 “CCPCC, State Council Decision,” supra, note 125 at K4.

128 “Fighting Economic Crimes”, Beijing Review, Feb. 22, 1982, p. 3.

129 See, e.g., the “CCPCC, State Council Decision”, supra, note 125.

130 “Limits of Authority in Criminal Economic Cases”, FBIS, Apr. 13, 1982, K1-K2.



276

5. LAW AND ORDER

The Chinese leadership has evinced great concern for the need to
maintain discipline and social order to protect industrialization
and its incumbent institutional changes. They have been apprehen-
sive about the new relative relaxation of political restraints, fear-
ing that social unrest may increase. The discussion above has de-
scribed the strong emphasis on using the formal criminal process
to maintain order. This emphasis will have consequences for the
development of China’s legal system.

a. Dissidence as disorder

Much of the blame for any disorder has been attributed to the
Gang of Four, and the “anarchist trends of thought they stirred
up.” 131 Anarchism is often equated with “extreme individualism,”
which has been used to describe behavior ranging from violent
criminal conduct to dissent that exceeds the boundaries of what-
ever official policy happens to permit.!32 Thus, the banning of big
character posters on Beijing’s Xidan (or, as it became widely
known, the “Democracy’) Wall was the response, according to an
article in the Beijing Worker’s Daily of December 10, 1979, to at-
tempts by some “so-called ‘democracy fighters’ to oppose the four
modernizations, undermine stability by emphasizing certain short-
comings in our work, and attack some persons ‘irresponsibly.”” The
banning of posters on the wall was seen as necessary to avoid fur-
ther moves toward “bourgeois liberalization.” 133

Since the well-publicized trial and conviction of dissident Wei
Jingsheng, who in 1979 was sentenced to 15 years in prison for
“counter-revolutionary propaganda” and revealing military secrets,
debate has continued on the meaning of socialist democracy and
the scope of the rights of free speech. On one hand, it has been
. forcefully argued that China’s socialist system must be democratic
enough to prevent the excessive concentration of power that lead to
the Gang of Four’s “fascist despostism”.134 Specifically, as one arti-
cle has argued, People’s Congresses must be strengthened so that
they exercise genuine supervisory power, Party and Government
must be further separated, power must be dispersed so that local-
ities can exercise real political power, economic decision-making
must be decentralized, “‘professionalization and intellectualization
of the leading cadres of all levels” must be carried out, and the
legal system must be improved to protect the democratic rights of
the people.135

On the other hand, the same article argued that for the sake of
maintaining social order Chinese democracy must be a disciplined
democracy, whick means that the centralized leadership of Party
and State must te upheld.13® “Democracy” cannot be used as a

131 “Guangming Ribao Carries Signed Article on Anarchism”, FBIS December 26, 1979, L8-
M Tbid.
19"7393 i:(l}oi\sgren Ribao Discusses Recent Banning of ‘Democracy Wall’” FBIS, December 20,
134 See eg., “Question of Exercise of Democratic Rights Examined,” JPRS 76858 November
21, 1980, Political, Sociological and Military Affairs, No. 140, p. 26; “Renmin Ribao: Feng
Wenbin Article on Socialist Democracy”’, FBIS November 26, 1980, L.23.
135 “Renmin Ribao: Second Installment on Socialist Democracy”’, FBIS December 2, 1980, L9.
136 “Socialist Democracy Requires Discipline”, JPRS 77590, Political, Sociological and Military
Affairs, No. 170, March 16, 1981, p. 13.
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pretext by individuals to violate the basic principles of organization
and discipline in China. This means that those who “understand
freedom of speech as the freedom to say whatever they want to say
and to do whatever they care to do in disregard of the state and
the people’s interests exceed the limit of the law.” 137 Such persons
have been warned: “We will not adopt a laissez-faire attitude.” 138
Another newspaper article was more direct: “Opinions which are
anti-party and anti-socialist and which sabotage the unity of the
motherland and the Nationalities must be prohibited.” 122 Typical-
ly, in a lengthy discussion, Red Flag, the theoretical journal of the
Chinese Communist Party, went to great lengths to criticize and
reject the concept of “absolute freedom of speech,” which it found
to be a tool of enemies of socialism.140

These debates are not only significant because they reflect the
Chinese leadership’s concern to keep democracy within bounds, but
because they have potentially momentous implications for legal in-
stitutions. As the law becomes a profession in China, will judges
and lawyers come to entertain views about the independence of the
law that are inconsisent with the views of China’s leaders? To what
extent might officials whose arbitrariness has been challenged by
legal institutions politicize their responses, and argue that in re-
" straining power of officials the courts are acting to weaken the
foundations of communist political power? The debate over democ-
racy and free speech reflects issues about legal institutions which
are by no means resolved.

b. Law and maintenance of social order

In the past two decades there has been an increase in social dis-
order, brought about by the Cultural Revolution and its disrespect
for formal institutions of public order, the subsequent relaxation of
political restraints, and the problems of under-employment and un-
certainty about the future among the young. The problem of disor-
der has received continuous publicity and has stimulated a drive to
strictly enforce the criminal law.

For example, an article in the Shanghai Liberation Daily on No-
vember 9, 1979 discussed the “recent rash of crime in the city
which has become an outstanding problem.” Counterrevolutionary
activity, robbery, murder, rape, theft, public brawling, swindling,
and speculation were all mentioned as common. Arrests and severe
punishment of offenders were called for, and particular attention
was focused on juvenile delinquency. The article also criticized
those comrades who “think that since we must now pay attention
to the law it is not good to freely arrest and control people.” 141 A
campaign to limit crime followed publication of the article, and its
relative success was announced in an article in the Shanghai Liber-
ation Daily of December 18, 1979, which congratulated the police

137 “glenmin Ribao: Article on Freedom of Speech”, FBIS Feb. 17, 1981, L4.

138 ]d., at L5.

139 “Gongren Ribao: “Article on Freedom of Speech’”, FBIS March 30, 1981, L13 at L15; see
also ‘“‘People’s Daily Editorial on Socialist Democracy”, Xinhua News Bulletin, Feb. 8, 1981, p.
108; “No Freedom of Speech for Counterrevolutionaries”’, Beijing Ribao, FBIS May 25, 1981,
K10.

140 “Honggi, Article Discussing Freedom of S, ” FBIS April 27, 1981. K16.

141 “Shanghai Jiefang Ribao Stresses Public er”’, FBIS December 4, 1979, 02-05.
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on reducing the cases of rape, gang fighting, knife attacks and rob-
beries in the city.142

The problems of public order and the strict punishment of of-
fenders needed to meet the problems have been frequently empha-
sized in the media. Severe sentences meted out by courts have been
given wide publicity, and open trials, rallies at which sentences
have been announced, and executions have received similar treat-
ment.143 Courts have been praised for expeditiously handling seri-
ous cases: one Shanghai court was cited for taking only 9 days to
conclude the trial of an armed robbery case.” 144 The need to
punish serious crimes quickly was cited by the Deputy Director of
the Legislative Affairs Commission of the NPC Standing Commit-
tee as a principal reason for temporarily suspending the section of
the Code of Criminal Procedure which requires that all death sen-
tences must be approved by the Supreme People’s Court.145

Considerable publicity has been given to efforts to strengthen
police control over crime: For instance, a national “urban security
conference” was held in Beijing at the end of November 1979. The
conference called for mobilization of the masses and consolidation
of the neighborhood apparatus of control to deal with the deteriora-
tion of public order.146 A Public Security work meeting followed in
January, 1980, which emphasized strenghtening of public security
within economic enterprises and cultural and educational depart-
ments.!47 In addition provincial and local public security confer-
ence are often held.'4® People’s Daily editorials have hailed the
heroism of the police in fighting crime.14® Chinese army assistance
to the police in maintaining order has been mentioned in the press
on a number of occasions. 13° Special crime units have been estab-
lished by the police.!5?

The response to threats to public order has also included republi-
cation of important statutes authorizing imposition of punishment
by the police and administrative organizations for relatively minor
crimes. Regulations on maintaining public order, originally pub-
lished in October 1957, were republished in February 1980.!52
Under these regulations, the police may warn, fine, or place under
“administrative detention” for limited periods of time persons who
commit certain minor offenses against ‘“‘public order.” Also repub-

142 “‘Jiefang Ribao Comments on Maintaining Social Order”, FBIS January 3, 1980, 06-08.

143 See, e.g., ‘“Beijing Vice Mayor Sees Public Securit‘y Improving,” FBIS, July 10, 1981, R1
(six criminals sentenced at “mass meeting” of 18,000; “Hebei Courts Hold Rally to Sentence
Murderer”, FBIS, June 19, 1981, R1. )

144 “Shanghai Court Trials”, JPRS No. 75732, May 20, 1980, Sociological, Social and Military
Affairs No. 84, p. 86.

145 “Wang Hangbin NPC Report on Law Interpretations Cited”, FBIS, June 10, 1981, K15 at
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151 “Special Crime Squads Established in Beijing”, FBIS Feb. 13, 1981, L5.

152 “Beijing Papers Republish Regulations Governing Offenses Against Public Order”, Xinhua
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lished in early 1980 were regulations on “education through labor,”
first issued in 1957.153 Under this law, offenders who fall into cer-
tain rather broadly defined categories can be punished by non-judi-
cial departments (i.e. the police), with sentences of up to three
years of “labor re-education.” The original regulations in 1957 were
used to authorized the confinement of many thousands of persons
to labor camps for years. Conscious of such use of the law in the
past, the drafters cautioned against punishing the families of of-

fenders simply because of their relationship to persons who receive

the pumshrnent and stated that administration of the statute
would be supervised by the Procuracy.

It is important to emphasize that even in the midst of the at-
tacks on crime, warnings have cautioned on the need to observe
both substantive and procedural requirements. For instance, in
1980, the President of the Supreme People’s Court, Jiang Hua, told
the National People’s Congress (NPC) Standing Committee:

The criminal law and the law of criminal procedure promulgated by our country
have attracted the attention of the world. Whether they can be implemented to the

letter is a matter of great importance concerning whether we can win the trust of
the people. We must strive to enforce the law.15¢

The report of one provincial public security conference, after
praising the police for their efforts to preserve social order, criti-
cized the small number of policemen who “go in for actively extort-
ing confessions under torture or indulge in bribery and corrup-
tion.” 155 During the summer of 1981, in the midst of great empha-
sis on the need to punish criminals serverely, a number of newspa-
per articles distinguished the current policy from past political
campaigns, and urged that the distinctions between serious and
minor crimes must be observed in sentencing, and that the excesses
of past campaigns must be avoided.1%6

It remains too early to tell which of the currents identified will
prove to be the strongest. The emphasis on intensifying use of the
formal criminal process from time to time in order to support par-
ticular policies is only one, albeit major, illustration of the use of
law to serve of policy, consistent with such use since the People’s
Republic was established. At the moment, current doctrine holds
that such an instrumental conception of law flows from Party lead-
ership over both the enactment and enforcement of law.1%7 At the
same time, stress on the limits on official conduct set by the Criminal
Law and the Law on Criminal Procedure is stronger than simi-
lar cautions in the past. Here, Chinese law faces a dilemma: Policy
calling for severe punishment of criminals may sometimes encour-
age arbitrariness and inattention to procedural guarantees and re-

Ll “}‘3'2“Beijing Papers Reprint Regulations on Reform Through Labor”, FBIS February 27, 1980,
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quirements. The explicit recognition of this danger is encouraging.
The policy may also affect the reputation of the courts among the
populace. The architects of China’s legal system will have to ask
themselves whether requiring law and the agencies of law enforce-
ment to carry out specific and changing policies will detract not
only from the independence of the Chinese courts, but also from
the respect which the courts will be shown by the Chinese people.

IV. CoONCLUDING SPECULATIONS

A. Some Functions of Law in China

It seems possible to identify distinct functions which the new in-
stitutions are expected to perform. The discussion which follows is
preliminary and the functions discussed here are the most obvious.

1. LAW IN SUPPORT OF DISCIPLINE AND DEFENSE OF SOCIAL ORDER

It is clear that the formal process and other related institutions,
such as the low-level mediation of civil disputes, are intended to re-
inforce the discipline viewed as necessary to economic moderniza-
tion. Punishment of criminals who threaten the physical security
of China’s citizens is needed to make Chinese society physically
safe. Punishment of economic crimes reinforces financial discipline
and assures that the hard-earned gains of economic activity will
not be diverted into the pockets of the corrupt; smuggled goods will
not be allowed to poison Chinese life.

To a certain extent, the leadership seems to expect the formal
legal system to do considerably more than help maintain order. A
greater activism is required by the courts, judges are expected to be
responsive to current policies such as punishing criminals guilty of
disrupting social order and economic criminals such as venal offi-
cials. The courts are expected to march in step with the rest of
China’s officialdom to carry out whatever policies are viewed as
necessary to stimulate further progress toward modernization. This
requirement, however, will inhibit the development of professional-
ization, functional separation from the administrative hierarchy,
and the growth of judicial independence. It will retard the develop-
ment of universalism in Chinese law, as long as the gravity of pun-
ishments meted out by the courts vary with the campaigns head-
lined in the Chinese press.

2. LAW AS AN INSTRUMENT TO PUNISH OFFICIAL MISBEHAVIOR

It may be that subtle but important innovation is appearing in
the current use of the courts to punish officials. Punishing officials
for economic crimes or for malfeasance in office by subjecting them
to trial has been done before, particularly during the campaign
against corruption of 1953. During that campaign, specialized tem-
porary tribunals were created; today the use of such reflections of
the “mass line” have been eschewed. What appears noteworthy
about more recent judicial activity—and here only an impression is
offered—is that the tone is more measured, less related to the in-
tensity of a mass movement, and relatively more reflective of regu-
larity in the proceedings. Extending judicial activity in this area in
an unfrenzied manner would enhance the importance of the courts
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in China’s political life. Such judicial activity, if it becomes institu-
tionalized and perceived as meaningful in controlling official arbi-
trariness, would also reinforce popular belief in the integrity of the
pretrial system.

However, at this juncture, the prospects for institutionalizing ju-
dicial review of allegedly arbitrary administrative acts are not yet
encouraging. Some confusion may be expected to arise from the
clash of mutually inconsistent functions. On the one hand, judicial
activity is supposed to reinforce discipline. Decisions regarding the
extent and manner of discipline are made by officials of the state
and the Party. They must be heeded so that policy is implemented
and modernization assisted, or else disorder—and perhaps anar-
chy—will appear. Yet these same officials may also be the targets
of accusations of corruption or of misconduct in office. How can
they carry out their responsibilities if the police and courts are in-
te{fering in their affairs? This inconsistency will not be easily re-
solved.

The formal legal system is also involved in retrospective investi-
gations into alleged official arbitrariness, in the form of alleged
past injustices. Some of these were committed during the Cultural
Revolution but others date back more than 20 years. These investi-
gations are probably well regarded by many citizens even if they
may not be personally affected by it; such investigations conducted
under the aegis of the formal legal system thus enhances the repu-
tation for fairness of the leadership and the system itself. Yet at
the same time observers cannot help but wonder how long these in-
vestigations will continue. Officials who are charged with complic-
ity in these past defenses must be anxious to have the courts cease
investigating their past activities.

3. LAW AS A SOURCE OF RULES ON WHICH INDIVIDUAL AND
ORGANIZATIONAL EXPECTATIONS CAN BE BASED

The new concern for regulating the economic activity of enter-
prises is likely to produce legal rules which are more complete
than the ad hoc legislation common since 1949, expressive as it
may be of a conscious effort to enact an integrated and internally
consistent set of rules. A consequence of this activity may be an in-
crease in the stability of expectations of the actors in the newly de-
centralized economy, such as factory managers. If they perceive
such an increase in stability of expectations, it would have an
impact on the personal lives of the individuals in the economic en-
terprises affected: they will be able to more clearly determine the
consequences of their conduct in their organizational unit.

Moreover, to the extent that attempts are being made to control
official arbitrariness, individuals may come to have higher expecta-
tions of stability in their personal lives. China’s new marriage law,
for instance sets the minimum age at which men and women may
marry at 22 and 20 respectively. For many years before it was en-
acted, ordinary Chinese citizens did not know when they could
marry, because the former law, which fixed the ages at 20 and 18,
had fallen into disuse; the practical answer, for instance, to the
question of when workers in a factory could marry lay in the dis-
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cretion of the factory management, more likely the Party Secre-
tary.

One day in Beijing in 1978, a taxi driver and this author dis-
cussed what we both perceived to be a new emphasis on law in the
media. Quite spontaneously he spoke of the need for certainty in
the lives of China’s people, and complained at great length about
the injustice of not knowing when he could marry until the Party
Secretary of his organization told him. “There ought to be a law”,
he said, “that tells us when we can marry”. To some extent, it
would appear, the Chinese leadership is now responding to a wide-
spread desire among the Chinese populace for greater certainty.

It is in this light that efforts to revise the Constitution should be
seen. In late April 1982, the text of a proposed new Constitution
was published which gives less prominence to the role of ideology
and the Party, more to the structure of the state, and affirms citi-
zens’ basic rights, including property rights.158

B. The Uncertain Future

It is easier to discuss China’s new and evolving legal institutions
than it is to describe a legal system. Most of this article has been
concerned with institution-building and related problems because
China is in a state of transition in trying to fashion a role and a
place for law.

Enough has been said here to indicate that law-making has
begun on an impressive scale. At the same time, the resources
available for legal education and the staffing of Procuracy, courts
and the lawyers’ associations remain limited. A more basic problem
is one of attitudes: once the institutions are established, can or will
the necessary attitudes needed to support relatively more autono-
mous functioning of these institutions be fostered among the Party

158 Unofficial translations of the new Constitution are found in FBIS Apr. 21, 1982, K1-K24
and Beijing Review 1982, No. 19, May 10, 1982, pp. 27-47. Compare these texts with the 1978
Constitution, a text of which is found in Documents of the First Session of the Fifth National
i’zesoplls’zs Congress of the People’s Republic of China, Beijing; Foreign Language Press, 1978, pp.

Among many significant features of the new Constitution, several stand out clearly. First,
except for the preamble, there is no mention of the Communist Party, Marxism-Leninism, or
Mao Zedong. Second, the section on “Fundamental Rights and Duties of Citizens” comes before
the section on the “Structure of State” (reversing the order in the 1978 Constitution.) Even more
importantly, Article 32 in the section on “Rights and Duties of Citizens” states, “All citizens of
the People’s Republic of China are equal before the law. The rights of citizens are inseparable
from their duties.” Such a statement is not found in the 1978 Constitution.

In addition to the provisions in the 1978 Constitution on the inviolability of persons, homes
and correspondence, which are strengthened in the 1982 version, the 1982 Constitution stipu-
lates that personal dignity is also inviolable (Article 37). At the same time, although rights and
duties of citizens are more clearly spelled out in the 1982 version, the constitutional right to
strike (in Article 45 of the 1978 Constitution) has been removed. However, the duty of citizens to
pay taxes has been added (Article 53 in the 1982 Constitution).

The 1982 Constitution also evinces a much greater concern with property than its predecessor.
Ownership rights are more clearly stated; and Article 15 protects the right of individuals to in-
herit private property. Article 12 notes the new foreign economic presence in China in a provi-
sion that “All foreign enterprises, and other economic organizations, as well as joint ventures

. . in China, must abide by the laws of the People’s Republic of China. . . .”

Among the provisions on the Structure of the State, a new auditing body is to be established
in the State Council and at lower levels of government to verify and supervise financial activity.
They “are subject to no interference by any other administrative organs or any organizations or
individuals,” (Article 92). Similarly, it has been specified that People’s Courts and People’s Pro-
curatorates are not “subject to interference by administrative organs, organizations or individ-
uals,” (Articles 128 and 133). It should be noted that this fails to specify that the Party should
not be involved in these areas.
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and the people? It is too early to tell, of course, but the challenge
posed to the efficacy of Chinese law is enormous.

The problem is nationwide and extends to all segments of society.
Officials have heretofore not felt constrained by the courts when
they formulated or implemented policy, and the populace has not
looked to the law as a means of regulating official conduct or of
defining or assuring their expectations. The problems of distin-
guishing law from policy, from discipline and from administra-
tion—as, for instance, in the administration of public order—derive
from historical lacunae in Chinese culture and policy, and have
been deepened by the last thirty-odd years of Communist rule.

It is difficult to predict how, given Party practices and attitudes,
China’s officials will solve the problems of establishing a legal
system and managing its subsequent growth. For instance, the ar-
chitects of China’s legal system may find that the institutions they
have created may take on an appearance which they had not in-
tended. Commentators who write and speak in public about the
function of the legal system emphasize the role of law in protecting
discipline and order. This is consistent with previous Chinese (and
Soviet) discussions which stressed, as has been mentioned earlier,
discipline rather than the creation and assertion of individual
rights. Moreover, as has also been noted above, emphasis on indi-
éilcli_ual rights, especially based on law, was weak in traditional

ina.

But the new legal system has already had to formally recognize
rights which belong to individuals and which are allegedly protect-
ed by the law. Current theory emphasizes limits on those rights,
which must be exercised only in a manner consistent with the in-
terests of socialism and the people; it goes without saying that
these interests are defined by the leadership and lower-level offi-
cials carrying out their instructions. However, by promoting the
growth of the legal system China’s leadership is also stimulating a
new hospitability to individual rights, which, if the legal system
flourishes, might some day be asserted to challenge some of the
basic notions of a Communist state. Already rights under the Con-
stitution have been asserted and rejected, as the case of Democracy
Wall shows.

Moreover, the resilience and tenaciousness of the Chinese bu-
reaucracy, which has not welcomed the creation of vigorous legal
institutions in the past, promises to cause obstacles to the growth
of legal institutions today. The impact which the law may make on
the bureaucracy remains in issue. Chinese discussions reflect con-
siderable concern with the persistence and harmfulness of certain
traditional practices of Chinese bureaucrats, Communist or other-
wise. These are not unique to China, of course, but are endemic to
developing countries.

Indeed, recent Chinese efforts to create a legal system dramatize
the fact that China has not yet solved problems common through-
out the Third World. For instance, Gunnar Myrdal has observed,
corruption reflects the weakness of loyalty to the community, espe-
cially to a national community; it implies a “low level of social dis-
cipline”, and is characteristic of the “soft state”, in which loyalties
based on networks of local and individual relationships have not
been transcended by a strong sense of obligation to the communi-

91-930 O - 83 - 19



284

ty.159 It may seem odd to regard China, so often thought of even
very recently as a remarkably disciplined Communist society, as
sharing the problems under discussion here with other Asian na-
tions which have not experienced vigorous economic development,
such as Burma. The success of Chinese Communism in focusing the
allegiance and loyalty of hundreds of millions of Chinese on the
Chinese Communist Party and on the nation which the Party has
created has sometimes served to obscure the persistence of the
smaller loyalties, the little networks of personal influence, that
preceded Communist rule and continue to exist in China today.
Mao recognized the extremes and dangers of such smaller loyalties -
within and despite the Communist Party, and all but destroyed the
Party trying to reform it. In the wake of the Cultural Revolution
and subsequent shifts in policy, some of the values on which Chi-
nese Communist political and economic accomplishments were
based have been weakened. Nationalism and Chineseness continue
to appeal to many Chinese, but belief in the wisdom and altruism
of Party and officials and in the need for individuals to make sacri-
fices now for the future greater collective good have eroded.'%° In
the midst of what may well be a crisis of values, it is not surprising
that selfishness and unwillingness to be self-sacrificing for the col-
lective should emerge.

Legal rules, while hardly the objects of the kind of fervent belief
that a political ideology can inspire, can have unifying effects even
if such effects are clearly discernable only over. a long period of
time. Legal rules possessing nationwide validity and which are per-
ceived as being objective both in content and in enforcement pro-
vide codes of behavior which transcend particularistic relationships
and private allegiances. These views are not new, of course. What
is new is that it has now become appropriate for the first time in
the history of the PRC to consider Chinese law from the aspect of
criteria of modern legal systems.16!

159 See Gunnar Myrdal, Asian Drama: An Inquiry Into the Poverty of Nations Vol. II, New
York: Pantheon, 1968, pp. 895-900, 937-958.

160See, e.g., “Nanfang Ribao Discusses Protection of Criminals”, FBIS Mar. 6, 1982, E 1,
charging that some ple protect accused violators of law and discipline because “they have
forsaken the principle of party spirit and placed personal feelings and private interests above
the interests of the party and the people.”

181 Tt js possible to define a “modern legal system”, as comprised of institutions intended to be

(1) bureaucratically and hierarchically organized, administered according to rational procedur-
al c{'ules, staffed by professionals, and functionally separate from other institutions of society;

an

(2) administering rules intended to express general standards of universal applicability, and
uniformly applied in apportioning rights and obligations arising out of particular acts or trans-
actions.

This working definition incorporates most of the elements of the model of a modern legal
system stated in Marc Galanter, “The Modernization of Law’’, originally published in Myron

einer, Modernization, p. 153 (Basic Books, New York, 1966), reprinted in Lawrence Friedman
and Stewart Macaulay, Law and the Behavioral Sciences, pp. 1046, 1047-48 (2nd Ed., Bobbs Mer-
rill Co., Inc., Indianapolis and New York, 1977). _

This model is relevant now because the stated goals of the architects of the system indicate
that they intend the system to be “modern” in the sense of the model, i.e. that its characteris-
tics are suitable for China. The discussion in this essay should make plain that such a model
only in a very limited fashion to measure the Chinese system as it operates today. It is still
unclear how much of a commitment will be made to assure steady progress toward the ‘“moder-
nity” of law which is a declared objective of the system today.
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It is impossible to predict today how distinguishable the legal in-
stutitions will become from others, and what autonomy they will
eventually be allowed to enjoy.

Whether substance will be given to the legal forms is impossible
to predict. It is still too early to tell, for instance, whether the
heightened use of criminal prosecution will threaten to turn the
courts into hardly-disguised arenas for a campaign, however salu-
tary the goal. From the forms must emerge legal rules and regular
procedures for articulating and implementing them, if China is to
have a “modern” legal system. Growth is likely to be uneven, and
some areas may mature faster than others, making of China law
separate sub-systems entering at different rates of institutional-
ization with different prospects for success.

One close observer has written,

The institutionalization of the legal system isn’t a panacea for China’s problems.
Pinning too much hope on the law will lead to disillusionment. But without law,

China’s chances of becoming a modern society are small, and Chinese leaders clear-
ly know this.162

Another provocative student of Chinese politics is skeptical:

* * * in Chinese politics the two traditional limitations on power, law and cus-
toms, are missing. And the prospect is that power is likely to become even more
important because the rather fragile Communist form of restraint, that of ideology,
will probably erode faster than a system of law can be established.!63

At this moment in the legal history of the PRC, legal institutions
and legal doctrine are still less important than forces outside the
law that shape both legal rules and the institutions charged with
giving them life.

V. THE RoLE oF LAw IN REGULATING FOREIGN TRADE AND
' INVESTMENT

If the expansion of the role of law to govern relations between
Chinese citizens and the state and relations among Chinese individ-
uals and organizations marks a noticeable change from the past,
even more extensive change has occurred in the use of legal rules
to govern economic relations with foreigners. This section discusses
the use of law to translate the new policies into practice. Formerly,
the China trade was conducted virtually in a legal vacuum. Trans-
actions were negotiated and simple contracts drafted and signed
almost without reference to any legal system, Chinese or otherwise.
The major reason for this was that the China trade was limited
largely to buying and selling goods which were delivered in boxes
or bales. The modalities of these simple transactions were deter-
mined by very simple contracts and the accretion of contract prac-
tice. Since 1978, however, ambitious innnovations leading to great-
er Chinese participation in the international economy have been
made.

China, now newly anxious to import foreign technology and
know-how on a large scale, has become hospitable to foreign direct

162 Frank Ching, “China’s Crackdown on Economic Crimes”, Asian Wall Street Journal,
March 18, 1982, p. 6.

163 Lucian Pye, The Dynamics of Chinese Politics, p. 128, Oelgeoschlager, Gunn & Hain, Cam-
bridge, Mass., 1981.
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investment; new “Special Economic Zones” in South China have
been created in which foreigners may own up to 100% of factories
manufacturing products for export; a heightened interest in tech-
nology licensing has appeared; and a wide variety of flexible
counter-trade and processing transactions have been encouraged.
The increased presence of foreign companies and individuals in
China flowing from the above-mentioned activities has also necessi-
tated the further development of laws dealing with questions of
taxation and other aspects of expatriate life. These new policy ini-
tiatives have meant that China must create a whole new area of
Chinese law. China’s leaders have responded to the new need by
causing to be promptly promulgated new laws and regulations that
promote and regulate foreign trade and investment activities while
protecting China’s interests and sovereignty. These laws, enacted
in a relatively brief time-span at a rapid rate, express the intent of
the Chinese leadership to establish basic rules on such subjects as
equity joint ventures 14; the Special Economic Zones 165; taxation
of equity joint ventures, income of individual foreigners earned in
China, and China-source income of foreign companies engaged in
economic activity other than investment in equity joint ven-
tures 186; exchange control 167; litigation involving foreigners 198,
offshore oil exploration 169; and others 17°.

Limitation of space prevents detailed discussion of the provisions

164 Laws relating to joint ventures in general include “The Laws of the People’s Republic of
China of Joint Ventures Using Chinese and Foreign Investment,” FBIS, July 30, 1979, Supple-
ment No. 20. pp 31-35; “Regulations on Registration of Joint Ventures Using Chinese and For-
eign Investment,” China Economic News, September 9, 1980, Supplement No. 5; and “Regula-
tions on Labour Management in Joint Ventures Using Chinese and Foreign Investment,” Chi-
nese Economic News, Sept. 9, 1980, Supplement No. 5.

165 Laws relating to Special Economic Zones include “Regulations on Special Economic Zones
in Guangdong Province;” “Provisional Entry/Exit Regulations for the Guangdong Special Eco-
nomic Zones;” and “Provisional Regulations for Business Registration for the Guangdong Spe-
cial Economic Zones;” “Provisional Labour and Wage Regulations of the Guangdong Special
Economic Zones;” and “Provisional Land Regulations the Shenzhen Special Economic Zones.”
Texts of these laws are found in Ordinance and Regulations: Guangdong Special Economic
Zones, Hong Kong: Ta Kung Pao, 1982.

166 Among the many tax laws and regulations recently promulgated are: “The Income Tax
Law of the Peogle's Republic of China Concerning Joint Ventures with Chinese and Foreign In-
vestment,” Xinhua News Bulletin Sept. 17, 1980, pp 14-17; ““Detailed Rules and Regulations for
the Implementation of the Income Tax Law of the People’s Republic of China Concerning Joint
Ventures with Chinese and Foreign Investment,” Xinhua News Bulletin, Dec. 17, 1980, pp 11-
18; “The Individual Income Tax Law of the People’s Republic of China,” Xinhua News Bulletin,
Seaft. 17, 1980, pp 10-14; “Detailed Rules and Regulations for the Implementation of the Individ-
ual Income Tax Law of the People’s Republic of China,” Xinhua News Bulletin, Dec. 17, 1980, pp
19-24; “The Foreign Enterprise Income Tax Law of the People’s Republic of China,” FBIS, Dec.
17, 1981, K1-K3; and “Detailed Rules and Regulations for the Implementation of the Foreign
Enterprise Income Tax,” China Economic News, Mar. 8, 1982, pp 2-1.

167 “Provisional Regulations for Exchange Control of the People’s Republic of China,” FBIS,
Jan. 6, 1981, L8-L13; “Rules Governiné the Carrying of Foreign Exchange, Precious Metals, and
Payment Instruments in Convertible Currency into or out of China,” FBIS, Aug. 11, 1981, K4-
K6; “Rules for the Implementation of Exchange Control Relating to Foreign Representations in
China and their Personnel,” FBIS, Aug. 11, 1981, K6; “Detailed Rules and Regulations on Ex-
change Control Relating to Individuals,” FBIS, Jan. 8, 1982, K7-K8; and “Detailed Ruling on the
{Eg:gazmglgat;gg and Approval of Applications for Foreign Exchange by Individuals,” FBIS Jan. 8,

168 “Civil Procedure Law of the People’s Republic of China, part V"’ in JPRS 80370, Political,
Sociological and Military Affairs, No. 283, Mar. 22, 1982.

169 “Regulations of the People’s Republic of China on the Exploitation of Offshore Petroleum
Resources in Cooperation with Foreign Enterprises,” FBIS, Feb. 11, 1982, K4-K9.

170 See, e.g., “Provisional Regulations on the Control of Resident Representative Offices of
Foreign Enterprises in China,” FBIS Nov. 25, 1980, L36-L39.
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of the laws themselves, but it may be helpful to consider some
problems which have arisen in connection with them.17?

The new laws were drafted quickly but the consistency of their
implementation has sometimes been slowed by the immensity of
the task of creating clear rules where none existed before. For in-
stance, aware of the desire of prospective foreign investors for a
legal framework defining the rules applicable to their investment,
the Chinese moved quickly to enact the law on joint ventures. How-
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ever, given the novelty of the institution in China, the need to inte-

grate it into a socialist planned economy and the lack of experience
of legal and trade personnel in this kind of endeavor, the joint ven-
ture law is understandably extremely brief and very general. As a
result, however, it can only give the most general guidance to in-
vestors and to Chinese officials alike. The same is true of the laws
on taxation. Additional “regulations” on joint ventures and on tax-
ation followed the promulgation of the laws themselves, but these
are incremental additions to a growing framework which cannot
quickly be made comprehensive. Sometimes supplemental regula-
tions have raised questions by apparently departing from the
meaning of the laws they are supposed to interpret.

More fundamental problems have been caused by uncertainties
and changes in the policies on which the new laws are based. For
instance, the law on joint ventures explicitly contemplates the pos-
sibility that some joint ventures may sell some of their products on
the domestic Chinese market as well as abroad. However, “read-
justment” as it was interpreted after promulgation of the law, has
emphasized earning foreign exchange through exports. In practice,
as a result, foreigners trying to negotiate on joint venture projects
have encountered considerable opposition from the Chinese side to
selling within China.

Another example of inconsistency and uncertainty in policy has
been the issue of fringe benefits to workers in equity joint ven-
tures. Chinese state-owned enterprises provide a wide range of
benefits to their workers including subsidized housing, meals and
transportation, child care and others. Conversations with officials
of the Foreign Investment Control Commission in Beijing 172 have
indicated that they intend the joint ventures to pay for all of the
benefits which the workers receive. In effect, this means that the

171 Foreign commentary is either preliminary, uneven, or both. T{pically, initial studies are
exegetical, followed later by accounts and comments discussing newly accumulated experience.
On the joint venture laws see, e.g., Torbert, China’s Joint Venture Laws A Preliminary Analy-
sis, 12 Vand J. Transnat’l L. 819 (1979); Stanley B. Lubman, “China’s Joint Venture Laws Leave
%uestions Unanswered,” Lubman, “Policy and Administration Unclear in China’s Law,” Asian

all Street Journal; November 7 and 9, 1980; David A. Hayden, “Foreign Partners Problems in
Joint Ventures in China,” Asian Wall Street Journal, June 30, 1981 and July 1, 1981; Pattison,
“Special Economic Zones in the People’s Republic of China”, China Law Reporter, Vol. 1, No. 3
(Spring 1981) p. 144; Timothy A. Gelatt, “Laws for China’s Economic Zones are Unclear,” Asian
Wall Street Journal, Feb. 10, 1982, p. 4; and idem, “Land, Entry Laws in China’s Economic
Zones,” Asian Wall Street Journal, Feb. 11, 1982, p. 4.

On taxation, see Richard D. Pomp, Timothy D. Gelatt and Stanley S. Surrey, The Evolving
Tax System of the People’s Republic of China, 16 Texas Int’l. J. 11 (1981); Owen D. Nee and
Franklin D. Chu, “China’s New Taxation Laws: The Implication for Foreigners,” “China’s New
Taxation Laws: More on the Nuts and Bolts,” and “China’s New Taxation Laws: The Who and
What of an Individual’s Income,” Asian Wall Street Journal, Feb. 24, 25, and 26, 1981; John P.
Beukema and Timothy A. Gelatt, “China’s Income Tax Laws for Foreign Enterprises,” Asian
Wall Street Journal, Mar. 8, 1982, p. 6; and idem, “How China’s Tax Laws May Affect Some
Industries,” Asian Wall Street Journal, Mar. 9, 1982, p. 6.

172 This organization has since been placed under the jurisdiction of the Ministry of Foreign
Economic Relations, the successor to the Ministry of Foreign Trade in a comprehensive bureau-
cratic reorganization in early 1982.
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foreign partner will bear that burden or most of it, since the for-
eign side will in practice put up all or most of the funds contribut-
ed to capital. However, no uniform method of calculation or list of
benefits has been available. In one negotiation in which this author
participated in a city outside Beijing, the Chinese side insisted that
the joint venture’s bill for benefits should amount to 60 percent of
the total wage bill. However, a subsequent discussion with the For-
eign Investment Control Commission revealed that its policy, as ex-
pressed in an internal directive which could only be orally summa-
rized but not shown to foreigners, required the benefits to equal
122 percent of the wage bill. Even higher figures have been sug-
gested in other negotations in which this author has participated.
The specific problem which caused the uncertainty is likely to be
dealt with in regulations on the subject, but the general problem—
changes in policy deemed to affect the law—is not likely to disap-
pear.

It has been difficult for the Chinese to impose nationwide uni-
formity of interpretation of the new laws. This was even true after
1978 on a question that previously had hardly ever been put in
issue by any foreigners in the China trade, namely the basic au-
thority of Chinese negotiators to enter into and approve transac-
tions with foreigners. The decentralization of foreign trade and the
resulting new autonomy of provinces, some cities, and some fac-
tories, as well as new corporations created by ministries to engage
in foreign trade, created a diffusion of authority that promises to
be permanent, even if the extent may vary. Considerable differ-
ences of opinion between local and central authorities have ap-
peared about the type of transactions which required high-level
central approval. Lack of such approval has caused some agree-
ments to be cancelled: One contract with a foreign company to con-
struct a petro-chemical plant in Beijing was cancelled in 1980; one
of the reasons given for cancellation was that the Beijing munici-
pal authorities had failed to obtain approval of the contract from
the State Capital Construction Commission. Nor has the lack of
uniformity simply been along local-central lines. In Beijing in one
negotiation of which this author has knowledge, one ministry has
asserted that wage levels in joint ventures established by the ap-
propriate regulations didn’t apply to the transaction in question—
without stating any reason.

The tentativeness, policy changes, and lack of uniformity noted
above will necessarily bedevil any attempt by foreigners to ascer-
tain the applicability of Chinese law to their activities. The confu-
sion is likely only to be abated rather than dispelled as the new
laws for which many foreigners have clamoured continue to
appear. Because foreigners are intimately affected by these laws
and come into regular contact with them, they should be keenly
aware their problems reflect the nature of the Chinese legal
system. The characteristics of the sector of the laws applicable to
foreigners are but characteristics of the new uses of law generally.

Moreover, it is difficult in the light of the past to see how the
results of recent Chinese law-making efforts could be otherwise:
The same lack of use of legal rules that has prevailed in domestic
activity has stamped foreign trade. The newness of some of the in-
stitutions (such as the joint venture) which have been created, lack
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of trained personnel to draft and implement the new laws, and the
strength of past practice which largely ignored formal legal rule
further complicate the making and implementation of rules appli-
cable to foreign economic activity. Although foreigners may feel
that their problems with the Chinese legal system as it affects for-
eign transactions may be unique, in fact, they are only the most
visible examples of the tasks faced and problems encountered by
the entire legal system.
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